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Current Copics. 


The interesting question whether a Gov- 
ernor, having once granted a pardon to a 
criminal, may revoke the same after the lapse 
of years, has arisen out in the state of Wash- 
ington. From the facts of the case in point, 
it appears that some years ago a man was 
sentenced to life imprisonment for the mur- 
der of a girl. His health failed, and upon 
the advice of physicians who said that he had 
only a few months to live at best, the Gov- 
ernor yielded to importunities of relatives 
and friends of the convict and granted a 
pardon in order that the prisoner might die 
decently at home. But instead ‘of dying, 
the pardoned man speedily got well, where- 
upon the Governor revoked the pardon and 
Morally, 
perhaps, there can be no doubt that the Gov- 
ernor’s action was entirely proper, but legally 


ordered the man back to prison. 


The lower 
courts sustained the action of the Governor 
and the murderer and his lawyers are now 
fighting it out in the higher courts. In dis- 
cussing the interesting case, the Louisville 
Courier-Journal says: 


there is more serious question. 


“The question involved in the Washington case 
has never come before the Kentucky courts for de- 
cision, and but few instances are on record for its 
trial in any court. One of the most notable cases in 
which is figured, as well as one o fthe latest, was 
that of Okey J. Knapp, a prisoner in Ohio. This in- 
cident and its sequel occurred in 1883. Knapp had 





been sentenced to a five-year term in the peniten- 
tiary. Shortly afterward he pretended to have con- 
sumption, and by the connivance of a dishonest physi- 
cian the governor of the State was led to believe 
that he was dying. Importuned for a pardon, the 
governor it. But before the prisoner was 
liberated the fraud was discovered. The warden of 


issued 


the penitentiary communicated with the governor. 
The governor authorized him to hold the prisoner 
and declared the pardon revoked. The prisoner’s 
friends and lawyers, as was to have been expected, 
contested in court the power of the governor to re- 
voke a pardon. The Supreme Court of the State sus- 
tained their contention. In handing down its opin- 
ion this high tribunal remarked that ‘with equal 
right the sheriff might have hung Knapp after being 
pardoned,’ and then lectured the warden for holding 
the prisoner. The court added that it were ‘ better 
that Knapp should escape punishment than a plain 
principle of law should be set at naught.’ ” 


As to the legal principle involved, the 
American and English Encyclopedia of Law 
denies the authority of a Governor to re- 
voke a pardon once it is granted. It lays 
down this principle: 

“Tf the pardon is not void in its inception it can- 
not be revoked for any cause after its delivery and 
acceptance are complete, for then it has passed be- 
yond the control of the officer or body who granted 
it and becomes a valid and operative act, of the bene- 
fits of which its recipient can be deprived only in 
some appropriate legal proceeding. Thus, where a 
conditional pardon and amnesty has been granted 
and its conditions have been complied with no sub- 
sequent act of the executive can impair its effect 
or deprive its recipient of the rights he has thereby 
acquired.” 

It does not seem to us at all probable that 
the final result of the litigation will be in 
favor of the Governor. Once he has exer- 
cived the power and discretion vested in him 
by the Constitution of the State, and par- 
doned a convict, it does not appear likely 
that the courts would sanction a reversal of 
that action. Once pardoned, always par- 
doned, would seem to be a safer and fairer 
rule of action. 


Under the caption “ Expert Testimony a 
Farce,” our esteemed contemporary the Al- 
bany Argus, thus discourses upon a subject 
of vital importance to the courts and the Bar: 
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“ These are great days for the handwriting experts, 
who have assembled from all parts of the country 
to give their opinions according to the size of their 
retainers in an unsavory divorce case at Pittsburg. 
In a few weeks, too, the insanity experts are to have 
their wave of prosperity in the Thaw and other mur- 
der cases. Meanwhile, the public is becoming more 
and more skeptical as to the value of expert testi- 
mony that is delivered per contract in the courts to 
back up one side or the other of a criminal case. Ex- 
pert evidence will never have any value save as a 
means of fooling the jury, until the experts are se- 
lected by the trial judge to act impartially as 
“ friends of the court” and paid by the State. 

The fallibility of expert testimony was shown the 
other day in New York by the proof that one Martin 
Tighe has successfully feigned insanity for five years, 
thus escaping punishment for cutting his wife’s 
throat. This man, by the use of linament and lemon 
juice, is said to have fooled four well-known experts, 
and the trick was only discovered through the confes- 
sion of a cell-mate of the murderer during his im- 
prisonment in the Tombs. 

Expert testimony is indispensable in criminal 
trials where the accused pleads insanity; but the 
present method of pitting rival alienists against one 
another destroys any weight it deserves to have. We 
read that the defense in the Thaw case has retained 
all the lunacy experts in sight. This means simply 
that these physicians, if they testify, will give the 
sort of evidence for which the defense is paying. 
Doubtless the prosecution will succeed in finding 
other experts to contradict them. The result will 
be a mass of ‘ bought evidence’ befogging the issue. 
The true position of the expert is that of a special 
sort of judge, who should be free in his testimony 
from any influences that will prejudice his mind 
toward either side. 

It is not an idle dream that is entertained by 
those eminent lawyers in many States who, for sev- 
eral years, have urged the establishment of impartial 
State lunacy commissions to be utilized in criminal 
trials where insanity is pleaded. This is the system 
adopted in some foreign countries, and it can be put 
in practice here. Our present system is a disgrace 
to the law and the courts. It serves no end con- 
nected with the objects of justice, but is one of the 
influences making our criminal procedure a farce. 
The persons profiting by it are the experts them- 
selves, the criminal lawyers who use them to prolong 
trials and pile up fees, and the criminals themselves, 
whom the subsidized ‘expert testimony’ frequently 
delivers from just punishment.” 


There is much truth in this arraignment 


of the so-called experts, many of whom have 
done all in their power to bring the adminis- 





tration of the law into disrepute. The sug- 
gestion for the appointment of an impartial 
State’ lunacy commission to be utilized in 
criminal trials, is particularly timely and 
valuable and it is to be hoped that the Legis 
lature at its next session will find time to 
take up the matter seriously and find a solu- 
tion. Unless this is done, it is about time 
to abolish all opinion evidence, for it seems to 
be the consensus of opinion that the present 
system is worse than none at all. 


The question whether an alien can transfer 
his title in property to another is a matter 
for the Supreme Court of Washington to de 
cide. The point is raised in the suit of the 
State of Washington ex rel. John D. Atkins 
v. The World Real Estate Commercial Com- 
pany et al. Y. Ota, a Japanese, bought a 
piece of land in one of the Puget Sound 
cities 10 years ago, for $3,000, and this land 
is now said to be worth $35,000. The State 
attorney ascertained that Ota is an alien and 
instituted proceedings to escheat the land, 
but found that it had been transferred to an 
American company. Arthur Hamilton, the 
original seller, afterward bruught suit to se- 
eure the return of the property, alleging the 
transfer was fraudulent, but the court held 
that the defendant company was American 
and had made the purchase in good faith. 
From this decision Assistant Attorney-Gen- 
eral Robert F. Booth appeals to the higher 
court. j 





: 0: 


The word “noon,” used to denote the beginning and 
termination of the risk under an insurance policy, is 
held, in Rochester German Ins. Co. v. Peaslee-Gaul- 
dert Co. (Ky.) 1 L. R. A. (N. S.)' 364, to be properly 
interpreted to be standard, and not sun; time, where 
the use of the former system of reckoning time has 
been the prevailing custom in the community for a 
long period. 


A nonresident joined as defendant in an action to 
recover damages for negligence is held, in Illinois C. 
R. Co. v. Coley (Ky.), 1 L. R. A. (N. 8S.) 370, to 
have no right to a removal of the case to the Federal 
court by putting in issue the fact of negligence on 
the part of his codefendant. 
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Legal Prevention of the Use of Poison in the 
Embalming Fluid by Undertakers 
or Others.* 


By CLARK BELL, Esq., LL. D., New York City. 


During the last generation, in America, the want 
of the knowledge of the elementary principles of 
chemistry, among the undertakers who then had the 
almost exclusive charge of the burial of the dead, a 
p-actice called embalming of the dead body, has come 
into almost universal use among nearly all of the 
better class of the American people. 

The undertaker has assumed, that the use of 
arsenic in the embalming fluid was an absolute ne- 
cessity. He has thus, without criminal intent, by 
his use of this fatal poison, stood between the poi- 
soner and his detection and punishment, as a sure 
shield. The innocent undertaker has been the savior 
of the poisoner and prevented his punishment. 

In my last inaugural address, as president of the 
Medico-Legal Society, I brought up this question for 
public action, discussion and thought in the follow- 
ing language: 


LEGAL REVENTION OF THE USE OF POISON IN THE EM- 
BALMENG FLUID BY UNDERTAKERS OR OTHERS. 


Embalming of dead bodies, as practiced by under- 
takers for the past twenty-five or thirty years, has 
prevented the detection of crime committed by those 
who have killed their victims by poison. 

Every effort to remedy this state of affairs has been 
successfully resisted by the undertakers, by organized 
and concerted effort, on the theory that such laws 
would interfere with and injure their business. 

Every poisoner could, by having the cadaver filled 
with the ordinary embalming fluid containing arsenic 
(usually done before a post mortem could be held), 
defy detection, and be certain to put his crime beyond 
the reach of punishment by law. 

There is no means yet known to science by which 
arsenic administered by mouth or rectum, which pro- 
duced death, could be detected or discriminated from 
the arsenic with which the abdominal cavity had been 
filled contained in the embalming fluid of the under- 
taker—which had been absorbed by the dead body 
by imbibition. 

Years ago I submitted this question to the chem- 
ists of the world, and the answer was unanimous, 
that when the embalming fluid containing poison had 
been injected into the body after death, the crime of 
the poisoner could not be traced to or fixed upon him, 
by any means known to chemistry, or its related aids, 
the microscope, bacteriological research or otherwise. 

*Read before the Medico-Legal Society of New 
York, May meeting, 1906. Read before the New 


Jersey State Funeral Directors’ Association, June 2 
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We hoped that by contrasting the effects of the 
breaking down the cells and tissues, where death was 
known to have been caused by arsenic, administered 
in life, with the pathological condition of the same 
tissue subjected to the poison of the embalmer, we 
might by research distinguish one from the other im 
the ruin the poison wrought in the living tissue, so 
as to discriminate between it and the tissue where 
the arsenic had been taken up by absorption from the 
abdominal cavity filled with the arsenical solution 
of the embalmers by imbibition. 

We have not yet come to the hour when the clear 
eye of science can discriminate between the arsenic 
administered in life which has caused death from 
that which the poisoner had hired the undertaker to 
pour into the abdominal cavity. 

A well authenticated case of a clergyman who had 
married three wealthy women, one after another, 
whom he had poisoned with arsenic, and in each case 
hired an undertaker to fill the abdominal cavity 
within twenty-four to thirty-six hours after death, 
came to me professionally after the death of the third 
wife. The investigation left no moral doubt of the 
death of the first two wives by poison, or of the last. 
The circumstances all pointed unerringly to crime, 
but by commingling the poisons taken before death 
with the embalmer’s fluid, so soon after the step 
taken to mix the poisons, the criminal was left be- 
yond the reach of the arm of the law to convict. 
Science has now commenced at the other side of the 
problem. 

It is now demonstrated that a perfectly sure, safe 
and reliable embalming fluid can be made without 
the dangerous use of arsenic or any poison or ingredi- 
ent dangerous to human life. 

It is remarkable that ‘this knowledge did not reach 
us before. We have no reason to believe that the 
Egyptians, who were the greatest of the embalmers, 
relied on poisons in their best work. It is doubtful 
if they did use poisons, but relied rather on the pre- 
servative than the destructive and the destroying 
agents, in their art. 

At all events science can, and does now affirm, that 
the safest, the most effective and successful embalm- 
ing fluid need contain no substance or element that 
would be destructive to human life. 

This fact brought to the attention of the legislature 
the embalmer or undertaker, and to the general 
knowledge of the world; it is submitted that the 
hour has come, when in the name of science and by 
her mild, but clear and unerring light, we may ask 
that a law be enacted which: 

1. Forbids undertaker in embalming (so- 
called) a dead human body to employ any fluid or 


substance that is or would be fatal to a living human 
being. 


any 





196, at Philadelphia, Pa. 





2. Making it a crime to inject into a dead body, by 
an undertaker or any other person, any poison or 
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other substance which would imperil human life, or 
which could possibly interfere with the discovery of 
poison in the cadaver if the death was caused by 
poison by chemical tests. 

I have asked Prof. H. S. Eckels, who has had the 
largest opportunities of any known authority, and 
the full confidence of the undertakers as a body, to 
write his views upon this subject for this body, to be 
presented at the February meeting, or as soon after 
it as possible, the object of which will be to care- 
fully examine and discuss this subject in all its 
aspects. 

1. To bring it before the undertakers and those 
whose business is, and has been, to embalm the bodies 
of our dead as to the necessities of the use or non- 
use of poisons in the embalming fluid on its practical 
side. 

2. To influence legislation forbidding the improper 
use of poisons on the bodies of the dead, and 

3. To perfect our criminal system and procedure so 
that it may not be used by the poisoner to prevent 
the detection of crime. 

I recommend that, after a full discussion, at which 
the embalmers, undertakers, the judges and officials 
in our criminal courts, be asked to take part, and the 
skilled members of all professions who have knowl- 
edge on the subject, the legislature be asked to enact 
such measures as shall be in the interest of the com- 
mon welfare of mankind. 

The Medico-Legal Society after the discussion or- 
dered that the subject be further considered and dis- 
cussed and to elicit full discussion I sent out to lead- 
ing chemists, embalmers, funeral directors and others 
a circular letter of which the following is a copy: 


“ Medico-Legal Society, Office of the President, 
No. 38 Broadway, 
New York, May 21, 1906. 
Dear Colleague: 
I enclose you, 

1. Extract from the inaugural address of the presi- 
dent of this Society, Mr. Clark Bell, Esq., introducing 
the subject of needed reforms in embalming the 
bodies of the dead so as not to interfere with the de- 
tection of crime where death 
poison. 

2. Paper by Prof. H. 8S. Eckels, read before the 
Medico-Legal Society February 17, 1906, proposing 
the elimination of poisons fatal to human life, with 
concurrence of the State embalming boards, State or- 
ganizations of undertakers or funeral directors, by 
the use of an embalming fluid which, on examina- 
tion and trial, will meet every sanitary requirement 
which caution and prudence would suggest. 

3. Selections from the remarks made in the dis- 
cussion of Prof. Eckels’ paper, and of the subject. 

These are sent you to ask you to contribue to the 
discussion; to co-operate in the effort; to call into 


has been caused by 








the movement leading embalmers and undertakers in 
the various States, so that their views may go before 
the committee which has been ordered to be selected 
by the Medico-Legal Society; to examine and report 
upon the whole subject, in the hope of reaching a 
sate and speedy solution of the questions which will 
be thought most likely to secure the aid and co- 
operation of the State undertakers and embalmers of 
the nation, and to so interest them as to secure their 
powerful aid and co-operation along lines of least 
resistance. 

Please, therefore, aid in bringing into the member- 
ship of the Medico-Legal Society a few members from 
each State, who will make contributions on the sub- 
ject, which it is thought will be most useful and valn- 
able to go before the committee when formed; to be 
used in giving the reform publicity in the organiza- 
tions of funeral directors, embalmers and others, so 
as to obtain their aid and co-operation, thus accomp- 
lishing a great public good, and removing from the 
important work of embalming the bodies of the dead 
all unfriendly criticism, creating instead a popular 
public opinion favoring its propriety and utility, with 
all the objections, caused by the use of poisons, dan- 
gerous and fatal to human life removed. 

Please give this subject immediate and earnest at- 
tention, so that the committeé may report speedily 
final action. 

Kindly send me a list of names and addresses of 
the most active and intelligent men in your profes- 
sion to whom you would advise me to send this let- 
ter and the literature. 

| remain with high regard, 

Yours ever faithfully, 
CLARK BELL, 
President Medico-Legal Society.” 


Professor H. 8S. Eckels, of-the Institute of Embalm- 
ing of the City of Philadelphia, read before the 
Medico-Legal Society, at its February meeting of 
1996 he entitled “What reforms 
should be adopted for embalming the dead body so 
not to interfere with the detection of crime?” 
from which I take great pleasure in making ab- 
stracts to which I wish to call the attention of the 
scientists of the kingdom of Italy not only, but to 
the students of criminal anthropology of the world, 
and especially to the chemists, and to the involved 
questions which his statements leave for our consid- 
eration. 

He asserts that the use of poisons in the embalm- 
ing fluids was no longer necessary for the proper em- 
balming and preservation of the dead body. 

In the discussion which followed his position in the 
respect was sustained by three ex-presidents of 
State association of undertakers and embalmers of 
the State of New York, and by two members of the 
board of embalmers of that State, who were present 


a paper which 
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and took part in that discussion. Two of the promi- 
nent undertakers and embalmers of the State of 
Pennsylvania, and a leading and reputable embalmer 
and undertaker from the State of New Jersey sus- 
tained the views and positions of Prof. H. S. Eckels, 
from which I quote. Prof. Eckels says, in part: 

“ While it is true that embalming may interfere, 
in some slight degree, with the work of the patholo- 
gist, the bacteriologist, and also the toxicologist, even 
when fluids contain one of the poisons commonly 
used in crime, I would argue that the benefits derived 
by the use of embalming fluids composed of chem- 
.cals belonging to the inorganic group is more likely 
-> be beneficial than detrimental to post mortem ex- 
amination, as it prevents decomposition and the many 
abnormal conditions produced by degeneration of the 
elements of the body, causing the formation of gases 
and also ptomaines; the presence of obnoxious gases 
being a source of great annoyance and danger to the 
operator, and the presence of ptomaines an interfer- 
ence to the chemist in his analysis for alkaloidal poi- 
sons. The finding ‘of ptomaines in the report of the 
analytical chemist always casts a doubt upon the 
court as to whether death was due to this poison, 
which is an ingredient in food-stuffs by fermentation, 
as well as the result of decomposition of the dead 
body. 

In the larger cities as many as a hundred coroner’s 
cases are reported in single days, and therefore the 
coroner’s physicians cannot view all of these cases 
immediately, frequently twenty-four to forty-eight 
hours elapsing during which time decomposition is 
very likely to set in, and in addition to this interfer- 
ence with the post mortem examination such delay 
occasions loss of time and labor to the embalmer, as 
well as anxiety to those who wish to serve their 
patrons in the best way, particularly those who know 
that embalming should be done for sanitary consider- 
ations, and as well, to preserve the good appearance 
and features of the corpse. 

During 1905 Thomas Dugan, coroner of Philadel- 
phia, took some decided steps in this matter to com- 
ply with the very frequent importunities made him, 
and he suggested the use of embalming fluids which 
did not contain any of the common poisons used in 
crime, such as arsenic, corrosive sublimate, zine salts 
and carbolie acid preparations, in consequence of 
which a number of embalming fluid manufacturers 
have changed the formulae of their fluids, leaving out 
those ingredients. Hence there are now a number of 
fluids on the market which are comparatively free 
from these poisons. 

Yet this “comparatively free” is not sufficient, 
and we must go one step farther, as will be shown by 
some recent cases, illustrating how the cause of jus- 
tice may be defeated by carelessness. 

In the recent Haines case in New Jersey, the em- 
balming fluid used to embalm the child contained no 
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arsenic, as was shown by the analysis of the chemist 
in that case. The undertaker, however, testified that 
he had used the same syringe that he had formerly 
used for the injection of an arsenical fiuid, hence the 
arsenic which was found in the corpse by the chem- 
ist’s analysis, was evidently thought by the jury to 
have reached there through the use of this syringe, 
thus resulting in the defeat of the prosecution and a 
waste of the State’s fund of about $20,000. 

In another, the Williams case, it was shown that 
while there was no arsenic intentionally placed in the 
embalming fluid, yet arsenic existed there as an im- 
purity in sufficient degree and there was also the pos- 
sibility of arsenic entering the substance of the body 
that was afterwards examined, and in this case the 
clever attorney for the defense cast doubt upon the 
evidence of the chemist, which resulted in the defeat 
of the prosecution, though a more recent trial of 
some of the parties implicated in this case proved 
them to be guilty of a similar crime. 

The actual discovery of poison by means of chem- 
ical analysis is usually regarded as the most satis- 
factory and positive evidence of poisoning, and it is 
a prevalent notion that the case cannot be made out 
without the production of the poison as the “ corpus 
delicti.” While this may be an error, the law requir- 
ing satisfactory proof of death by poisoning, the 
question always is, can satisfactory proof be offered 
without the chemical detection of poison? Those of 
us who have had experience in court on such trials 
realize that we must go still farther with this ques- 
tion and avoid the possibility of such poison entering 
the substance to be examined, either at the hands of 
meddlers or by persons interviewed in the case, or by 
the slightest trace of such poison either as an ingre- 
dient in the formulae of embalming fluids or impuri- 
ties of the chemicals used therein. 

Therefore, all of the various ingredients entering 
into the formulae of embalming fluids should be sub- 
jected individually to rigid chemical tests to exclude 
poisons which may be present as impurities in the 
raw materials, and when the product is finished it 
should again be examined for the purpose of determ- 
ining if the combination of these ingredients has pro- 
duced such constituent as was found in a still more 
recent case, that of the millionaire, Mrs. Todd of New 
York city, who met death but a few months ago in 
Philadelphia under suspicious circumstances. By 
chemical analysis of the viscera, both arsenic and 
chloroform were found to be present in the body, and 
both of these poisons were suspected to have been 
administered, but examination of the embalming 
fluid, the “ Bisga” fluid, which is claimed to have 
no arsenic, was nevertheless found upon analysis by 
Dr. George H. Meeker, professor of chemistry of the 
Medico-Chirurgical College, of Philadelphia, to con- 
tain both arsenic and chloroform. The quantity of 
arsenic present was scarcely sufficient to warrant the 
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belief that this was a formulae ingredient, neverthe- 
less arsenic was in such abundance as an impurity 
of the other chemicals that it was thought by the 
prosecution to weaken sufficiently the valuable evi- 
dence of the chemist, so that they precluded his tes- 
timony altogether. 

Regarding the chloroform found in this fluid by 
the analysis, it is evident to all who know anything 
about the manufacture of embalming fluid that chlo- 
roform was not in this one by intention of the manu- 
facturer, but was an accident in combination of the 
chemicals improperly compounded, and the situation 
to be considered by the prosecution was that the court 
would criticise the use of such fluid and the jury 
would have doubts under those circumstances that 
either of these poisons had been administered previ- 
ous to death, no matter what quantities were discov- 
ered by the chemist. 

Again, this fluid which was examined by the chem- 
ist was not from the same bottle that was used to 
embalm the body with, although it was the same 
brand. Indeed, it is impossible for the chemist to se- 
cure for examination fluid of the same lot number as 
was used by the embalmer. Embalming fluid in the 
majority of cases is shipped from the manufacturer 
to the supply house, after keeping it on hand possibly 
one, or probably six montlis, it is then shipped to the 
undertaker, who in turn stores it until used. Hence 
it may be a year between the time the fluid was made 
which was used on the body, and the fluid which was 
secured by the chemist for analysis, consequently, if 
such impurities existed in the fluid which the chemist 
examined, it would be assumed by the court that 
even greater impurities may have existed in that lot 
of fluid which was used to embalm the body with. 

In my experience as instructor on the proper use 
of these fluids, I have attended the conventions of the 
different State embalmers’ associations and have met 
a large proportion of the undertakers of the United 
States, and I am prepared to say that I believe that 
the thinking men in the undertaking profession will 
gladly adopt reform measures to the end that they 
may serve the best interests of the citizens at large 
and have the proper care in their embalming of the 
dead to cause the least possible interference in the 
detection of crime, and will be glad to use only the 
purest and best fluids, and those other embalmers 
who are careless or remain indifferent should be stim- 
ulated to higher motives by suggestions offered them 
by the two learned professions of law and medicine. 

My conclusions are these: 

First. That embalming fluids are not only permis- 
sible but advisable for use in all cases. 

Second. Where homicide is suspected after the em- 
balming is done with fluids which have not been pre- 
pared with the view of meeting this contingency, then 
the findings of the chemist are rendered ambiguous 
or useless. 


Third. No poisons should be used in the embalm- 
ing fluid—by intent or by accident. 

Fourth. To exclude poisons, accidentally present in 
the fluid, careful tests should be made of the raw ma- 
terials and finished products.” 

The result of the discussion of Prof. Eckels’ paper 
and the attitude of leading and representative men in 
support of the views of Prof. Eckels resulted in a 
direction to the Medico-Legal Society to organize a 
commission under the chairmanship of Prof. Eckels, 
which should embrace among its members represeuta- 
tive men from the embalmers and undertakers, who 
would, after full discussion, bring in a report for the 
consideration of the New York Medico-Legal Society 
which should reflect the view of its leading scientists 
and chemists that might reach a solution that would 
entirely remedy the evil as it now exists in America. 
If all the embalmers and undertakers agree upon the 
elimination of arsenic and those poisons that improp- 
erly administered are fatal to human life, and to use 
only such constituents as would not interfere with 
the detection of crime, when the death was due to 
well-known poisons, there is good reason to believe 
that a change in the embalming fluids would at once 


this to pass the careful scrutiny of the chemists of 
the Medico-Legal Society and of the ablest chemists 
of both sides the Atlantic. 

The formula for an embalming fluid was not made 
a part of Prof. Eckels’ paper, but it was handed to 
me and I enclose it for the criticisms of the chemists 
of this body. 


PRIMERO EMBALMING FLUID. 


Primero Embalming Fluid is composed of chem- 
ically pure Parts. 
Formochloral, Derivative of Formaldehyde 

Caleii Chloride 30 
Hydrogen Dioxide, C. P 
Potass, Bisulphite, C. P., Saturated Solution. 
Thymol, C. P 
Glycerine, C. P 
Oil Methyl Salicylate, C. P 
Aleohol, qs. ft 


Scientifically compounded, so that it remains in 
pertect solution and is always uniform in quality, 
strength and virtue. 

This formula has been sent to a few of the chemists 
of the Medico-Legal Society for examination and for 
their views: Whether the ingredients as named in the 
formula would be fatal or even dangerous to human 
life. 


My Dear Mr. Bell: 
Yours of the 13th received, and blow find a synop- 
sis of the physiological action of the chemicals in em- 





balming fluid prepared by Prof. H. S. Eckels. 





be made, to which all embalmers would consent and ° 


—_— a 2 ete a. a> 
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Formaldehyde—According to Wood, it is an in- 
tensely local irritant and the violent irritation pro- 
duced by it is so immediate that accidental or pur- 
posive poison by it is rare. According to Mosso and 
Paoletti 50 cubic centigrammes per kilogramme given 
by the stomach causes in dog violent convulsions, gen- 
eral rigidity, salivation, and in a short time death 
preceded by stupor and unconsciousness, 

Ilydrogen Dioxide—According to Wood’s experi- 
ments, put into the stomach it must destroy itself by 
acting upon the organic contents and secretions. In- 
jected into pleural or peritoneal cavity causes death 
by shock. 

Potass Bisulphite—Sulphites—According to Pfeif- 
fer sulphies upon vertebrata are poisonous; when in 
very large doses they paralyze the heart blood ves- 
sels and the respiratory apparatus. 

Methyl Salicylate—Is similar to oil of Gaultheria 
and has same action. 90 per cent. of oil of Gaul- 
theria is Methyl Salicylate. One ounce of oil of 
Gualtheria produced violent gastro-intestinal irrita- 
tion, followed by coma and death in 15 hours (Pink- 
ham). 

Thymol—Is not free from poisonous properties. 
Has been used internally by Balz in doses of 30 grs. 
acday. Ina few instances nausea and vomiting; vio- 
lent delirium occurred several times, also marked 
collapse. 

Glycerine—Inert. 

Aleohol—The effects we all see, and for practical 
purposes inert. 


Most all these agents are used externally and are 
powerful disinfectants. The effect on human life 
would entirely depend upon fhe quantity used, 
whether a toxic dose or not. I have examined care- 
fully into the question of these compounds preventing 
the detection of the many poisons fatal to human life 
by chemical analysis and give the opinion that they 
would not interfere with the recovery of irritant 
poisons, such as arsenic, strychnine, etc. 

With the kindest regards, I remain, 

Very truly, 
. B. MILter. 

Phila., Feb. 15, 1906. 


—Reprint from the June Number 
Journal, 


Medico-Legal 





: 0: 


A surgeon who had undertaken to perform an 
operation upon a patient’s right ear is held, in Mohr 
v. Williams (Minn.) 1 L. R. A. (N. S.) 439, to be 
liable for injuries resulting from the performance of 
an operation on her left ear, which de deemed to be 
in greater need of an operation than the right ear, 
unless he had her express or implied consent; and 
whether she had impliedly consented was a question 
for the jury. 





Christopher Columbus Langdell. 

In the passing of Professor Langdell (appropri- 
ately christened Christopher Columbus), from this 
sphere of his well-directed and long-sustained activi- 
ties, a notable name is withdrawn from the roll of 
the faculty of Harvard University, a name that may 
well endure, to judge by the unstinted admiration ac- 
corded him in every country in which our tongue is 
the medium of information. 

Professor Langdell was born in New Boston, in the 
State of New Hampshire, on the 22d of May, 1826, 
over eighty years ago. His death took place at his 
home, within the shades of his university, on the 6th 
of July last. His failing eyesight in the time of the 
writer, going back to 1891, had already necessitated 
his not only confining himself to instruction in the 
subject of equity jurisdiction and procedure, but also 
his limiting himself to the treatment of these sub- 
jects by lectures alone. The trouble increased until 
he could no longer read, and his general health also 
became impaired. 

He was gentle in his address to the point of diffi- 
dence. The impression that his personality left upon 
his students was of a distant, lofty spirit in aloof 
communion in another world with voiceless kindred 
spirits—and curiously contrasted with the dogmatic 
vigor of his written thoughts. ‘ 

Langdell went to Harvard in 1845, but did not stay 
the required time for his A. B., leaving to become a 
teacher. His A. B. was granted in 1870 as of the 
class of 1851. The year 1851 found him at the law 
school, a student. He was then a sufficiently con- 
spicuous figure to have won the attention of Presi- 
dent Eliot, who was a junior in the academic depart- 
ment of the University. Eliot often went in the 
winter’s evenings to the room of a friend who was in 
the Divinity school, and, he says, he there heard a 
young man who was making notes for “ Parsons on 
Contracts;” this young man’s talk was of the law, 
and although Eliot was only eighteen years old it 
was given to him to understand that he was listen- 
ing to a man of genius. 

The audacious and successful Choate (Joseph H., 
of course), Francis W. Vaughan, whom “ age cannot 
wither,” librarian of the Social Law Library of Bos- 
ton, James Mills Peirce, of mathematical fame, 
Denny, Crapo, Richardson, Thorndike and Tucker, 
well known Massachusetts men, were among his class- 
mates at the University. ' 

Langdell received the LL. B. degree in 1851, and a 
year later an honorary A. M. was conferred upon 
him. He then entered upon the practice of the law in 
New York city, where for more than fifteen years his 
career was uneventful. In 1870 the newly appointed 
president of Harvard University, Eliot, himself a re- 
markable man, recalled the remarkable quality of the 
expositions of the young man whom he had heard 
with the hearing ear on those winter evenings at 
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Cambridge in his junior year. The president brought 
Langdell to Harvard and installed him as Dane pro- 
fessor of law. This was in January, and in the fol- 
lowing September Professor Langdell was appointed 
dean of the law faculty. When the office went seek- 
ing the man and, seeking, found him, the man ex- 
plained to his president that the law was, mirabile, a 
science, that a science was properly sudied at its 
sources. And thereupon Dean Langdell inaugurated 
at Harvard a new method of teaching law—and a 
reconstruction of the curriculum of its law school. 
To-day those who in the 70’s followed the dean’s 
lead in teaching law as a science—taking the de- 
cided cases for their material—may wonder at the 
change in sentiment now made manifest by the use of 
case books in over 30 law schools throughout this 
country. For at the outset and without abatement 
along into the 90’s battle was waged against this 
“ system,” and it is noteworthy that one of its most 
strenuous opponents, Mr. George Chase, then dean of 
the New York Law School, has himself since brought 
out a book of cases. 
it seems, nevertheless, if the digression be permit- 
ted, to be a question whether plunging the beginner 
_in the study of the law into the analysis of cases is 
the best way, not ideally best, but best for the suc- 
ce:sful practice of an active profession—with the re- 
sources that are available. 

Blackstone, when he published his Commentaries, 
was, as Professor Langdell himself has been since, ac- 
claimed as a genius, who had reduced the study of 
the law to a science. Reflection, however, recalls 
that before the Commentaries appeared, students of 
the law were doing just what Professor Langdell’s 
method involved, namely, going to the sources, study- 
ing the law from the cases of decisions. 

The writer (whether through feelings of kindly 
pity on the part of the faculty or his own good luck 
in being on the right side when the line had to be 
drawn between those who “ 
were cast into darkness ) 
~ flunked ” in his first year. 


passed” and those who 
outer himself was not 

Still, the slaughter is awful, or was in the writer’s 
time, at the annual examinations in the first-year 
subjects, and particularly in civil procedure; and 
many men leave never to return, seeking instead the 
portals of B. U.; some, even worse backsliders, seek- 
ing the enfolding arms of the Episcopalian priest- 
hood as repose from their vain wrestlings with the 
demon of the law. 

It has been said, in support of the case method, 
that one remembers concrete cases with surer accu- 
racy and tenacity than one does abstract principles. 
Undoubtedly one does, but it is also equally true 
that the student meets with a serious setback when 
he begins to study law in the decided cases themselves 
by reason of his ignorance of the rules of the game 
that have to be observed up to the point of final de- 





cision, that is, the pleadings. It is also true that he 
can only learn the rules of the game by seeing them 
in operation; there must be a subject of strife; one 
cannot be a good pleader without knowing the law, 
It would involve less loss of time and energy, one 
cannot but feel, then, if the subjects of the first year 
were taught by lectures mainly, and bearing in mind 
what has been said of concrete examples, if the in- 
struction in Civil procedure, were prefaced by a l|riet 
presentation of the actual documents in the case of 
an_action instituted in a State like Massachusetts, 
That the stu- 
dent of law does encounter these difficulties in his 


the procedure of which is simplified. 


first year at Harvard Law School seems to be con. 
ceded. 


It is at any rate by Professor John'C. Gray, 


who meeting the express objection that the student 
flounders among the cases, simply suggests that floun- 
dering is not the worst way of learning. Certainly 
it isn’t, but the question for Harvard men would 
properly appear to be, what is the best way? 

When the writer came to the bar, he and his con- 
temporaries (leaving out of count, of course, the 
geniuses of their class) in the Harvard Law School 
were not in the running with B. U. men. The Har- 
vard men were mere theorists, which in time, to be 
sure, got them before the Supreme Court, fighting and 
prevailing for their view of the law, but the others 
knew all the practical workings of courts and the 
drawings of papers in litigated cases—knew the con- 
crete things—the very qualities that we claim for the 
case system. 

Some such modification of the case system of in- 
struction as will include lectures seems desirable also 
to justify the promised production by the faculty in 
the next ten years of a number of legal treatises of 
the highest class. According to the existing creed of 
a Harvard man how can a text book be of such value? 
He in practice can only ask for an index of cases; 
and the student in the law school is imbued with the 
insignificance of text books. 

At 1875 alma mater con- 
ferred upon the Dean the coveted honor of LL. D. 
Twenty years later commencement week was made 
memorable for Mr. Langdell by the celebration, on 
the 25th of June, 1895, by the Harvard Law School of 
his twenty-five years of service in the school, attended 


commencement in his 


by the presence in his especial honor of such person- 
ages as the chief justice of the Supreme Court of the 
United States, with several of his associates, includ- 
ing the late Justice Horace Gray, the chief justice of 
the Supreme Court of Massachusetts, Sir Frederick 
Pollock, who came from England for the purpose, 
Baron Jutaro Komura, Japanese minister of foreign 
affairs. Sir Frederick, speaking of the ideal of the 
essential unity of the common law in all its dwelling 
places, and of the wise and diligent cherishing of this 
ideal, characterised Mr. Langdell’s work with fine 
discrimination, saying that if there were any teacher 
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whose work had been steadfastly directed to this end 
it was Mr. Langdell’s; that the study of law incul- 
cated by him by precept and example was not a mere 
letter-worship of authority; that no man had been 
more ready than Mr. Langdell to protest against the 
treatment of conclusions of law as something to be 
settled by mere enumeration of decided points, that 
at the root of all Mr. Langdell’s work and making 
his criticism vital as well as keen was the conviction 
that although judicial decisions are in our system the 
best evidence of the principles, yet not all decisions 
are acceptable, or ultimately accepted, the touchstone 
by which particular decisons have to be tried being 
principle; decisions are made; principles live and 
Others, said Sir Frederick, can give us the 
rules, he gives us the method and the power that can 
test the reason of rules, and therefore his work has 
been of a singularly fruitful kind and profitable out 
of proportion to its visible bulk. Sir Frederick’s 
final words, coming from a man of his own eminence 
in the same branch of learning, are great praise in- 
deed. 
much of his criticism, and more than once on a sec- 
ond or third time of reflection have come round to 
think with Mr. Langdell, at all times, whether going 
side by side with or withstanding him the feeling has 
grown upon me with ripening acquaintance that ap- 
preciation of his point of view was sure to bring one 
nearer the heart of the common law.” 


grow. 


Said he: “I have considered and reconsidered 


fessor of law; Francis Rawle of Philadelphia, form- 
erly president of the American Bar Association; Eu- 
gene Wambaugh, Langdell professor of law; Joseph 
H. Beale, Jr., Bussey ‘professor of law; Sam- 
uel Williston, Weld professor of law, and Austin G. 
Fox, of the New York Bar Association. The regular 
Episcopal burial service was read, and appropriate 
music was sung by the vested choir of the church. 
Beyond a few earnest words by Mr. Evarts, there was 
no eulogy. The twelve ushers, former pupils of Pro- 
fessor Langdell, were as follows: Professors Beale, E. 
H. Warren and Stoughton Bell, Messrs. Hunt Saville, 
Ezra R. Thayer, Arthur H. Brooks, Jeremiah Smith, 
Jr., Jerome D. Greene and Francis 8. F. Batchelder. 
The buiral was at Mount Auburn. 
RaLtpH WARDLAW GLoaG, LL. B. (Harv.). 





3 Os 
Original Proceeding in Prohibition. 


THE PEOPLE OF THE STATE OF COLORADO, ex rel. FRAN- 
cis F. Graves et al., relators and petitioners, v. 
THe Districr Court oF THE SECOND JUDICIAL 
District and FrRaNK T. JONSON, one of the 
Judges thereof, respondents. 


Chief Justice Gabbert delivered the opinion of the 





Other tributes were spoken with fine feeling at the 
dinner that followed. Mr. Langdell’s modest dis- 
claimer in the happiest vein turning aside the meas- 
ure of praise evoked mingled emotions of affection 
and delight. Resigning the office of Dean at this 
time, Mr. Langdell thereafter taught only equity 
courses until October 9, 1900, when he gave up his 
school work and was appointed Dane Professor of 
Law Emeritus. His vigor of mind was, however, un- 
abated, and in 1904, in the continuation of a series of 
articles constituting a brief survey of equity jurisdic- 
tion, he frankly says of his own views published more 
than twelve years previously thereto and dealing with 
the classification of those rights which it is the duty 
of courts of justice to protect and enforce and of the 
wrongs by which such rights may be infringed, that 
those views were comparatively crude and unde- 
veloped and that they have since undergone some 
modification and much development. 

His Summaries on Contracts and Equity Pleading, 
with the articles just mentioned, show his wonder- 
fully keen powers of analysis. 

At his death his body was borne by the following 
distinguished friends and professional associates of 
the deceased: President Charles W. Eliot; William 
Caleb Loring, justice of the Massachusetts Supreme 
Court; Jams Barr Ames, dean of the Law School; 
Franklin Goodridge Fessenden, justice of the Massa- 





chusetts Superior Court; John C. Gray, royal pro- 


court. 

The only question presented for our consideration 
is the one of the jurisdiction of the District Court, 
the authority of which is raised by the petition for a 
writ of prohibition. Prior to the election held in the 
city and county of Denver on the 15th day of May 
last, a petition, or what was also termed an original 
bill in equity, was filed in the District Court presided 
over by the respondent judge. The purpose of the 
election was to elect certain officials for the city and 
county of Denver, and to submit the question of 
granting or refusing certain franchises to certain 
named corporations. The petition was by The People 
on the relation of J. S. Temple, a taxpayer and an 
officer of a voluntary organization known as The 
League for Honest Elections, the purpose of which 
was to institute and carry forward measures to se- 
cure an honest election. To this petition the election 
officials in the various precincts, the sheriff, members 
of the fire and police board, the chief of police, the 
members of the temporary election commission, and 
the county clerk of the city and county of Denver 
were named as respondents. The bill stated that the 
respondents had conspired to prevent a free, open and 
fair election on the date mentioned by unlawfully se- 
curing the defeat of certain candidates, and to bring 
about and secure the adoption of defeat of all or cer- 
ain of the franchises to be voted upon. The facts 
upon which the conspiracy charged was based were 
principally, if not wholly, upon information and be- 
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lief. Without entering into details it is sufficient to 
say that the general purpose of the proceeding was 
to supervise the election, prevent frauds, take such 
steps and enter such orders as might be deemed neces- 
sary in order to effect the purpose for which the ac- 
tion was instituted. The petition prayed for the is- 
suance of a writ which would prohibit the respond- 
ents from committing the acts which it was said they 
would commit unless restrained; the appointment of 
watchers was also asked. The writ was issued as 
prayed, and watchers appointed. On the 19th day of 
May Election Judge Fairhurst was charged with con- 
tempt, in that he had interfered with the functions 
and powers of one of the district court watchers. An 
attachment was issued by the respondent judge, upon 
which he was arrested and required to give bail con- 
ditioned for his appearance before the court on May 
26th. On the same date the order for his arrest was 
issued, the respondent judge issued a subpoena, re- 
quiring the county treasurer of the city and county 
of Denver to forthwith appear before the court and 
bring with him original books of record required by 
law to be kept in the treasurer’s office. In obedience 
to this order the books mentioned were produced be- 
fore the respondent judge and there examined, and 
thereafter the same were taken from the custody of 
the treasurer and retained by the court or judge. 
On the same date a further order was made by the 
respondent judge, commanding the election commis- 
sion to remove the ballot boxes containing the ballots 
cast on the franchises from where they were stored, 
as the law required, to another building designated 
in the order. The commission objected to the order 
upon the ground that the respondent judge was with- 
out legal authority to make the same, and on the 
next day he verbally ordered all ballot boxes contain- 
ing ballots cast at the election removed to the build- 
ing designated in the order, which was accordingly 
done. On the 19th day of May the respondent judges 
also issued citations to several hundred citizens and 
taxpayers who had voted at the election, command- 
ing them to appear before him on Monday, the 21st, 
and there be examined under oath. At this juncture 
in the proceedings in the District Court a petition for 
a writ of prohibition was presented to this court, and 
a temporary order entered restraining the respondent 
judge and the district court, of which he is one of 
the judges, from proceeding further until the ques- 
tion of the jurisdiction of the district court and his 
authority in the premises should be determined. 

Our Constitution provides: 

“The Supreme Court, except as otherwise provided 
in this Constitution, shall have appellate jurisdic- 
tion only, which shall be co-extensive with the State, 
and shall have a general superintending control over 
all inferior courts, under such regulations and limi- 
tations as may be prescribed by law.” 
Article VI. 


Section 2, 








The next section provides: 

“It shall have power to issue writs of habeas cor- 
pus, mandamus, quo warranto, certiorari, injunction 
and other remedial writs, with authority to hear and 
determine the same.” 

The jurisdiction of the district courts of the State 
is designated by section 11 of Article VI as follows: 

“The district courts shall have original jurisdic- 
tion of all causes, both at law and in equity, and such 
appellate jurisdiction as may be conferred by law.” 

On behalf of respondent, counsel urge that, by vir- 
tue of these provisions and on the authority of the 
Tool case, decided by this court in 1904, in which ju- 
risdiction was assumed to secure an honest election 
in certain precincts of the city and county of Denver 
(the election was State and national), that the dis- 
trict court has the same power and authority as this, 
This position is manifestly untenable, for the obvious 
reason that to so hold would render the original ju- 
risdiction of this and the district courts the same; 
would make them courts of concurrent jurisdic- 
tion, and thereby this court would be entirely 
without authority to review on appeal or error any 
judgment of a district court rendered in such causes. 
The rule is settled beyond dispute that courts of con- 
current jurisdiction cannot review the action of each 
other. It certainly was never the intention of the 
framers of the Constitution to provide that a court 
consisting of one judge should have the same power 
as that vested at the time of its adoption in three, 
and now, by an amendment, in seven. It certainly 
was not the purpose of the Constitution to vest in the 
Supreme Court and district courts the same original 
jurisdiction, and thereby deprive the Supreme Court 
of the power to review the action of the district court 
in certain causes, for such would be the inevitable re- 
sult if our Constitution was construed to mean that 
the original jurisdiction conferred upon the Supreme 
Court in certain causes was identical and concurrent 
with that of the district courts. 

It is a canon of construction that effect must be 
given to every part of the language employed in a 
law unless to do otherwise is clearly justified. 1t is 
also a maxim of the law that the exemption of one 
thing is the exclusion of the other. This maxim is 
particularly applicable when that which is expressed 
is creative, for then it becomes exclusive. The Con- 
stitution must be construed as a whole, and given 
that construction of which it is susceptible, which 
will render its various parts harmonious, and express 
the purpose and intent of the people in adopting it. 
It will be observed that the language of the Constitu- 
tion conferring jurisdiction upon the district court is 
that these tribunals “shall have original jurisdiction 
of all causes, both at law and in equity,” while the 
language employed in conferring original jurisdiction 
upon the Supreme Court is that “it shall have power 
to issue writs of habeas corpus, mandamus, quo war- 
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ranto, certiorari, injunction, and other remedial writs 
with authority to hear and determine the same.” 
The difference is marked. One confers jurisdiction 
of causes, the other confers the power to issue certain 
writs, with authority to hear and determine. Evi- 
dently there was a purpose in employing this differ- 
ence in language, and that purpose could have been 
none other than to designate the character of which 
the respective courts should have original jurisdic- 
tion. The fundamental law creates the jurisdiction 
of each. By so doing it necessarily excludes from the 
one the jurisdiction it confers upon the other. Unless 
as construed effect is not given to every part of the 
language employed in designating the original juris- 
diction of the respective courts, and the rule that 
what is creative is exclusive, ignored, which would 
result in holding that in all cases in which the writs 
mentioned in the Constitution could be issued, the 
jurisdiction of the Supreme Court and district courts 
was co-ordinate, and in such cases the former could 
not review the action of the latter. 

The important question to determine is, in what 
class of cases was original jurisdiction conferred upon 
the Supreme Court by virtue of the Constitutional 
provision on the subject; because it is manifest for 
the reasons given, that as to this class of cases origi- 
nal jurisdiction was not conferred upon, nor can it 
be exercised by, any other tribunal. In determining 
this question we shall consider the character of the 
writs mentioned, the court authorized to issue them, 
and the proceedings in which they may be employed, 
according to the rules of the common law. We say 
“according to the common law” because Constitu- 
tional provisions are to be construed with reference 
to that system of jurisprudence. The framers of our 
Constitution are presumed to have intended no change 
or innovation in the common law further than is ex- 
pressly, or by necessary implications, declared. Many 
provisions of the Constitution and of our statutes 
could not be understood without reference to the com- 
mon law. 6 Ene. Law, 931; Moore v. United States, 
91 U. S. 270, 274; Cooley’s Constitutional Limita- 
tions, section 60. 

The Constitution of a State is not the beginning of 
the law for a State. Under our system of jurispru- 
dence it assumed the existence of the common law 
from which we must draw. in interpreting its pro- 
visions, under such limitations as the Constiution it- 
self imposes. 

As long ago as 1885, this court, in Wheeler v. N. 
C. Irrigation Co., 9 Colo, 248, in an opinion by Mr. 
Justice Helm, held that all the writs referred to in 
the section conferring original jurisdiction upon the 
Supreme Court, excepting injunction, were preroga- 
tive writs of the old common law and that the writ of 
injunction, by reason of association, must be regarded 
as quasi prerogative. 


1853, at the time when it was construed by the Su- 
preme Court of that State, was identical with our 
own as it existed in 1885. It provided the Supreme 
Court “shall have power to issue writs of habeas 
corpus, mandamus, injunction, quo warranto, certio- 
rari, and other original remedial writs, and to hear 
and determine the same.” 

The only difference between the Wisconsin provi- 
sion and ours as amended subsequent to ‘1885 is, that 
the words “original writs” have been omitted, so 
ours now reads “and other remedial writs,’ instead 
of “and other original and remedial writs.” 

The pioneer case upon the subject, determining the 
character of the writs named in the Wisconsin Con- 
stitution, and which has been filed by the Supreme 
Court of every State having a similar one, in Attor- 
ney General vy. Blossom, lst Wis. 317, decided in 1853, 
where it was expressly held that these writs were 
prerogative. This view was adopted and followed in 
1874 in the celebrated case of the Attorney General 
v. Railroads, 35 Wis. 425, the opinion being that 
eminent jurist and one of the ablest judges of this 
country has ever produced, Mr. Chief Justice Ryan. 

The Supreme Court of South Dakota, in 1890, in 
the case of Everitt v. Board of County Commission- 
ers, 47 N. W. 296, in considering a constitutional pro- 
vision similar to our own, held these writs were the 
high prerogative writs of the common law. This 
was followed by a decision of the Supreme Court of 
North Dakota, in 1896, to the same effect, in consid- 
ering a similar constitutional provision in the case 
of State v. Archibald, 66 N. W. 284, and again an- 
nounced by the same court in 1893 in Duluth Eleva- 
tor Co. v. White, 90 N. W. 12. 

From cases on this subject of prerogative common 
law writ we learn that they could only be issued by 
the highest court of England, which was vested with 
power to review the proceedings of and keep all in- 
ferior courts within the bounds of their authority. 

In Kendall v. The United States, 13 Peters, 808, 
the court had under consideration the character of 
the writ of mandamus, and declared it to be a pre- 
rogative writ of the common law. In considering 
what court, according to the common law, was au- 
thorized such prerogative writ, Mr. Chief Justice 
Taney, at p. 629, said: . ; 

“But, by the principles of the common law, and 
the laws of Maryland, as they existed at the time of 
the session, no court had a right to issue the pre- 
rogative writ of mandamus unless it was a court in 
which the judicial sovereignty was supposed to reside, 
and which exercised a general superintendence over 
the inferior tribunals and persons throughout the 
nations and State. In England this writ can be 
issued by the Kings Bench only. It cannot be issued 
by the Court of Common Pleas or any other court 
known to the English law except the Court of Kings 





Wisconsin has a Constitutional provision which, in 





Bench.” 


236 


THE ALBANY LAW JOURNAL. 








And, in speaking of the authority 
quoted the following from Blackstone: 

“The jurisdiction of this court is very high ana 
transcendent. It keeps all inferior jurisdiction 
within the bounds of their authority, and may either 
remove their proceedings to be determined here, or 
prohibit their progress below.” 

After further comments on the character of the 
writ, and the authority of the Court of Kings Bench 
to issue it, the learned Chief Justice says: 

“Tt-is, therefore, evident that by the principles of 
the common law, this power would not be incident to 
any court which did not possess the general superin- 
tending power of the Court of Kings Bench, in which 
the sovereignty might, by construction of law, be sup- 
posed to sit.” 

Mr. Justice Thompson, who also delivered an 
opinion in the same case, after stafing that the writ 
of mandamus is a prerogative writ, said: 

“ And the power to issue this writ is given to the 
Kings Bench only, as having the general supervisory 
power over all inferior jurisdictions and officers, and 
is co-extensive with judicial sovereignty. And the 
same theory prevails in our State governments, where 
the common law is adopted and governs in the admin- 
istration of justice; and the power of issuing this 
writ is generally confided to the highest courts of 
original jurisdiction.” 

What was said by the highest tribunals in this 
country with respect to one of the prerogative writs 
of the old common law is necessarily applicable to all 
others of the same class, in so far as the questions 
in the case at bar are involved. In the Wheeler case, 
supra, this court recognized that the writs designated 
in the constitution which the Supreme Court was 
empowered to issue by virtue of the original juris- 
diction conferred bore no resemblance to the usual 
process of courts by which controversies between pri- 
vate parties are settled by judicial tribunals of every 
grade, and that the ordinary process by which delin- 
quent parties are brought before courts to respond for 
purely private injuries was not in the mind of the 
constitutional conventions when it framed the section 
conferring original jurisdiction upon this court. This 
must necessarily be true; otherwise, as suggested, the 
jurisdiction of the supreme and district courts 
would be co-ordinate in these actions in which these 
writs might issue. 

In the case of Attorney-General v. Blossom, supra, 
the court, in the course of the opinion, said: 

“This class of writs, it would seem, appertain to, 
and are peculiarly the instruments of, the sovereign 
power acting through its appropriate departments; 
prerogatives of sovereignty, represented in England 
by the King; and in this country by the people in 
their corporate character, or, in other words, the 
State; and from their very nature, from their pecu- 
liar character, functions and objects, appertain to, 


of that court, 





and appropriately belong to the supreme judicial 
tribunal of the State. 


Being prerogative writs, they 
do not pertain 


to courts of inferior jurisdiction. 

These writs differ essentially in their 
character and objects from ordinary writs issued by 
the courts in the regular and usual administration 
of the law between parties. They go to accomplish 
peculiar and specific objects, carrying with them the 
special mandate of the sovereign power, addressed to 
the person, corporation or officer, requiring’ them to 
do or not to do, to proceed or to desist, to perform 
the duty required by law, or to abstain from the 
exercise of power without lawful authority. They 
bear no resemblance to the usual processes of courts, 
by which controversies between private parties are 
settled by the judicial tribunals of every grade. 
Hence, it would seem to be apparent that the appro- 
priate court in which the jurisdiction of this class of 
writs should be lodged is the Supreme Court of the 
State, and something more than mere implication is 
required to divest that court of such jurisdiction, or 
transfer it to another.” 

In Everitt v. Board, supra, the Supreme Court of 
South Dakota, speaking of the courts from which 
these writs may issue, said: 

“These writs, being in their nature prerogative, 
or quasi prerogative, appertain to, and are, the pecu- 
liar instruments of the sovereign power acting 
through its appropriate departments, and from their 
nature belong to the highest court of the State.” 

On this subject the decision of the Supreme Court 
of North Dakota, to which we have already referred, 
are, that the power to issue these prerogative writs is 
vested in the Supreme Court alone. 

The views expressed in the Wheeler case, supra, 
are re-enforced by the construction of the legislative 
department as to the jurisdiction of the district 
courts. That branch of the government evidently 
construed the jurisdiction of these tribunals to be 
limited to civil actions in matters purely private, 
because the first section of our Civil Code provides 
that there shall be but one form of civil action for 
the enforcement or protection of private rights and 
the redress or prevention of private wrongs. It is 
t-ue that in actions which only involve private rights, 
writs and processes are employed which are desig- 
nated by name the same as those which this court is 
authorized to issue; but they are not prerogative 
writs of the common law, and are intended, as the 
code designates, to be employed in adjusting contro- 
versies between private parties in tribunals having 
oyiginal jurisdiction thereof. 


I'rom a perusal of the opinion in Attorney General 
v. Railroad Companies, supra, we learn, at page 521, 
that by Constitutional provision of the State of Wis- 
consin, the circuit courts, which correspond to the 
district courts of our State, are empowered to issue 


certain named writs. We have referred to the fact 
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that the Supreme Court of that State is vested with 
the authority to issue specifie writs. The writs are 
named the same in each instance. In speaking of the 
jurisdiction conferred upon the respective courts by 
reason of these provisions, the learned judge writing 
the opinion remarks: 

“It is impossible for a lawyer to suppose that they 
are granted in the same sense, and with the same 
measure of jurisdiction to this court as to those 
Such a proposition would shock the legal 
sense of any professional man.” 

[t is important to bear in mind that by the Con- 
stitution of North Dakota, the district courts are 
empowered to issue writs bearing the same name as 
those authorized to be issued by the Supreme Court. 
Notwithstanding this fact, the Supreme Court, in 
Duluth Elevator Co. v. White, supra, held that the 
Supreme and District Courts did not have concur- 
rent jurisdiction of these writs. On this point the 
court said: 


courts, 


“The Constitution makers did not intend to give 
concurrent jurisdiction to the two courts with re- 
spect to the writs in question; but, on the contrary, 
it was the intention to require all suitors to apply 
to the district courts when these writs, or either of 
them, is sought as a means of enforcing strictly pri- 
On 
the other hand the cases already decided by this court 
clearly lay down the rule (except where the writs 
are sought for in aid of the appellate jurisdiction of 
this court or in the exercise of its supervisory con- 


vate rights or the redress of private wrongs. 


trol over the inferior courts), that the writs in ques- 
tion will issue only as prerogative writs.” 

We deem it important, also, to call attention to 
the fact that Constitution 
adopted (1876), the language employed in conferring 
original jurisdiction upon this court was identical 
with that of Wisconsin’s Constitution, and that the 
Wisconsin cases to which we have referred were then 
decided; so that it is altogether probable the framers 


at the time our was 


of our Constitution, in adopting the identical lan- 
guage employed in that of Wisconsin, did so with 
full knowledge of the construction which the Supreme 
Court of that State had therefore given to that pro- 
vision conferring original jurisdiction upon the high- 
est tribunal of the State. The language used in the 
Constitution of Wisconsin to define the original 
jurisdiction of the Supreme Court of that State was 
brief and comprehensive. At the time our Constitu- 
tion was adopted the Supreme Court of that State 
had declared that the original jurisdiction conferred 
was only over a peculiar class of writs in their 
nature, functions and objects not appropriate to 
appellate, but original jurisdiction. Speaking to this 
point it was said, in Attorney-General v. Railroads, 
supra, beginning at p. 517: 

“The Constitution almost necessarily, 
stopped with the general grants of jurisdiction, care- 


wisely, 





fully distinguished, and left details to practice and 
experience ”—an original jurisdiction, so far as the 
Supreme Court was concerned (it was said on p. 
318): “It would not do to dissipate and scatter 
among many inferior courts; ” because its purpose 
was to confer original jurisdiction of such proceed- 
ings as might be necessary to protect the general 
interest and welfare of the State and its people. 

The next question to consider is the character of 
the proceedings in which these writs may be em- 
ployed. Generally speaking, they werg issued under 
the common law by the Court of Kings Bench, where 
the laws did not afford a sufficient or specific remedy. 
Speaking of that court, Blackstone says: “It pro- 
tects the liberty of the subject by speedy and sum- 
mary interposition.” 

In this country it is generally held by the courts 
of States having Constitutional provisions for the 
issuance of these writs, that they are designed to 
protect citizens in their liberty, and the people in 
their rights. On this subject the Supreme Court of 
Wisconsin, in Attorney-General v. Blossom, supra, 
said: 

“And why was original jurisdiction given to the 
Supreme Court of these high prerogative writs? Be- 
cause these are the very armor of sovereignty; be- 
cause they are designed for the very purpose of pro- 
tecting the sovereignty and its ordained officeys from 
invasion or intrusion, and also to nerve its arm to 
protect its citizens in their liberties, and to guard its 
prerogatives and franchises against usurpation.” 

The language is quoted with approval in Attorney- 
General v. Railroad Companies, supra. 

In State v. Archibald, supra, it was held, quoting 
from the syllabus: 

“This court had original jurisdiction in cases in 
which the writs named in the Constitution may be 
employed to initiate such jurisdiction, but that 
jurisdiction is limited to cases involving the sov- 
ereignty of the State, its prerogatives or franchises, 
or the liberty of the citizens.” 

In the case of Duluth Elevator Co. v. White, supra, 
the question of the character of the cases in which 
the original writs authorized by the Constitution to 
issue from the Supreme Court would be employed 
was under consideration, and the court held that 
they would not issue except in cases publici juris 
affecting the sovereignty of the State, its franchises 
and prerogatives, or the liberties of its people. 

From this review of the authorities, it appears 
that the writs mentioned in the Constitution which 
this court is authorized to issue in the first in- 
stance, are the high prerogative writs of the common 
law; that this court alone is authorized to issue 
them because it is the highest judicial tribunal in 
the State, and vested with exclusive authority to 
exercise supervisory control over all others, and that 
these writs can only be employed in proceedings 
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which involve the sovereignty of the State, its pre- 
rogatives or franchises, or the liberty of its citizens. 
It is undoubtedly true that the State, in its sov- 
ereign capacity, has the authority, for the purpose 
of protecting the rights and liberties of its citizens, 
to institute a proceeding the purpose of which is to 
secure an honest election, and prevent the commis- 
-sion of fraud which would result in depriving the 
electors of their right to an honest expression at the 
polls of any question which they may have the right 
to vote upon; but matters of this kind in no 
involve private rights; they are strictly public 
ean only be considered in the tribunal vested by 
with authority to hear and determine them. It 
for these reasons that this court assumed jurisdiction 
in the Tool case. It would not do, as suggested in 
the Wisconsin cases referred to, to dissipate and 
seatter jurisdiction for this purpose among many in- 
ferior courts. 

Whether or not an election which did not affect 
the entire State could be supervised by this court, 
as in the Tool case, it is not necessary to determine, 
- because no court can entertain an action for this pur- 
pose which does not possess the authority to issue 
prerogative writs; and this, we have seen, the dis- 
trict courts do not have. We think it is clear from 
the authorities that the power which the district 
court has attempted to exercise is beyond its juris- 
diction. 

But, it is contended on behalf of the respondent, 
that the relators in the action instituted in the dis- 
trict court had property interests to protect, in that 
franchises were to be voted upon. For this reason 
it is asserted that the action can be maintained. 
The power of the district court cannot extend to 
these matters in the preliminary stages of voting 


way 
and 
law 
was 


upon them, because of the want of power to super- 
vise elections of any character affecting the public 
only. 

will be 
briefly noticed, why, in our opinion, the action of the 
district court was clearly without authority. When 
necessary to state, it has always been held by this 
court that the original jurisdiction conferred upon it 


There are other reasons, some of which 


by the Constitution is not dependent upon, or gov- 


erned by either the statutes or code. The district 
courts are governed by a code, in so far as it relates 
to civil action. In the prosecution and determina- 
tion of civil cases it must follow these provisions. 
If it be conceded, for the sake of the argument, that 
it has any authority to entertain the proceeding 
under consideration, it appears that it has violated 
many of the plain provisions of the code. The 
orders made, to which we have referred, were man- 
datory and without notice to the parties affected 
thereby. This the code prohibits. It is also fitting 
that causes intended to protect public rights should 
be inaugurated before the appropriate tribunal by 





either the district attorney or Attorney-General, as 
the case may be. While it is not absolutely neces- 
sary that either of these officials should consent to 
the bringing of such an action, practice requires that 
it at least appear to the court in which such action 
is instituted, that one or the other of these officials 
refused to act, before permitting it to be commenced 
by a private individual. No such showing was made 
in the petition filed in the district court. 

So far as advised it does not appear the election 
officials in any manner violated the order of the dis- 
trict court by knowingly permitting illegal votes to 
be cast, or by false counts, or by committing frauds 
of any character. If an order was necessary to pre- 
vent election officials from committing frauds, it has 
served its purpose. The fraud charged is that per- 
sons not entitled to vote on the franchises, but is 
not claimed, so far as we are advised, that the ciee- 
tion officials are responsible for this. infraction of 
the law. The names of persons voting on the fran- 
chises are upon the poll books. It is not necessary 
to examine any one in open court, as was attempied 
by the respondent judge, to ascertain who voted on 
the franchises. Their qualifications to vote on these 
questions can be inquired into in any lawful pro- 
ceeding which may be instituted, to test the validity 
of the franchises voted upon. The records taken 
from the custody of the treasurer are public, and are 
open to inspection at all reasonable times. The cus- 
tody of the ballot boxes by the district court was 
not in any manner interfered with by this court. 
The order which the respondent judge made beiore 
the application for writ of prohibition to permit 
copies of the poll books to be made was not inter- 
fered with. In fact, it was suggested by this court 
that the election commission permit the 
copies to be made, because the poll books were public 
records, and we understood such copies have been 


should 


made; so it appears that the temporary restraining 
order of this court has not in the slightest degree 
interfered with the institution of appropriate actions 
to test the validity of the franchises or the preser- 
vation of testimony. 

We mention these matters not because they can be 
considered, in determining the jurisdiction of the 
district court, but to show that temporarily restrain- 
ing that tribunal and finally prohibiting it from 
further proceeding in the action under consideration 
has not in the slightest degree interfered with, and 
will not interfere with, those who purpose, in ap- 
propriate proceedings, to investigate and determine 
the honest result of the election upon the franchises. 

Irregular practices get their first footing by silent 
approaches and slight deviations from lawful pro 
cedure, and if not checked the land marks: of the law 
will be obliterated, and the protection which the law 
is intended to extend to all classes by affording them 
an opportunity to defend or assert their rights, ac 
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cording to established rules of procedure, would be 
rendered nugatory. No matter how urgent summary 
action may seem, courts cannot exercise a jurisdic- 
tion they do not possess, or depart from the estab- 
lished principle that all controversies submitted to a 
legal tribunal, whatever their nature, and without 
regard to who the parties may be, must be settled 
in a forum having authority to determine them, and 
that the rights of litigants must be adjusted accord- 
ing to the rules of law which the experience of cen- 
turies has formulated for that purpose. It is truly 
important that frauds should be unearthed, and the 
perpetrators punished; but it is of greater import- 
ance that, in the efforts to do so, the law should not 
be transgressed. Apparent necessity for prompt 
action, the character of the parties, or the questions 
to be investigated cannot be considered as the cri- 
terion for entertaining an action. In fact, there is 
but one, and that is the law. Otherwise, the rights 
cf litigants are not measured or determined by fixed 
rules, but by the whim or caprice of the judge. 

In United States v. San Jacinto Tin Co., 125 U. 8S. 
307, it was said by Mr. Justice Field: 

“Tt is the theory, and I may add, the glory, ot 
our institutions, that they are founded upon law; 
that no one can exercise any authority over the rights 
and interests of others except pursuant to, and in 
the manner authorized by law.” 

The petition for the writ of prohibition is granted. 

Writ granted. 

Decision en bac. 

Justices Steele and Gunter dissent. 





: 0: 


The Evolution and Prevention of Trusts and 
Monopolies. 

At the present time there are but few subjects of 
publie interest that deserve more careful considera- 
tion than the growth and power of those combina- 
tions of capital known in recent years as “ trusts” 
and “ monopolies.” 

The main object of such a combination is to de- 
stroy competition in some important industry, and 
thus enable the managers to dictate the prices of the 
products of that industry. What is the difference 
between a tax of 2 per cent. on a product required 
by the people at large and an exaction of 2 per cent. 
beyond the reasonable price of the same product? 
Such exactions go to make up the bulk of the more 
than princely fortunes of to-day. We submit to the 
payment of taxes because we know that taxes are 
necessary for the support of the government. Must 
we submit to exactions of the same amount by indus- 
trial trusts and monopolies when we know that they 
are thereby creating in this country an aristocracy 
of millionaires? It does not require any argument 
to show that it would be disastrous to the prosperity, 





contentment and welfare of any people to have a few 
trusts and monopolies in control of all the industries 


of the country. We would as soon think of wasting 


time in giving reasons why it would be disastrous 
to the prosperity, contentment and welfare of the 
people of this country if all our farm lands were 
bought up and rented out by a few millionaires. 
The people are justly opposed to all monopolies 
whether landed or industrial. 

NATURAL LAWS OF TRADE. 

But it is claimed that industrial trusts are only 
the outgrowth of the natural laws of trade, and that, 
so long as men are entitled to make contracts, no 
legislative enactments can prevent industrial com- 
binations from becoming monopolies. Is this a valid 
claim? This is the most important question of the 
day. In the investigation of this question it will be 
well for us to go back and find out, if possible, the 
origin of trusts and monopolies; for in this way, 
perchance, we may learn that we, the sovereign peo- 
ple of this country, have allowed State legislatures 
to create artificial beings with an unlimited capacity, 
to absorb capital and grow into the huge monopolies 
that now bid defiance to all governemntal control. 

So long as no special privileges and immunities 
were given to capital there were no serious conflicts 
between labor and capital. Individual laborers or 
their children in a few years became capitalists, and 
in turn individual capitalists or their children in a 
few years became laborers. Labor was the parent 
of capital, and capital was distributed by death and 
inheritance, or in consequence of the idleness and 
dissipation of the second or third generation. Such 
were the operations of the natural laws that govern 
labor and capital. Nor were there any serious con- 
flicts between labor and capital when large private 
enterprises required combined labor and combined 
capital. Partnerships and unincorporated compa- 
nies were formed. The individual with all his indi- 
vidual property stood back of, and was surety for, 
the firm or company. No favors from the State 
were granted, and capital was again distribited upon 
the death of the individual member. In those days 
there were but few who were vainly seeking employ- 
ment, and but few who were millionaires. The great 
mass of the people were well-to-do farmers, me- 
chanics and traders, and were contented and happy. 
The spirit of gambling had not taken possession and 
control of the various industries of the country. How 
can we account for the growth and power of this 
evil in the industrial world? 


PBLIC AND QUASI-PUBLIC WORKS. 


While partnerships and unincorporated companies 
were able to combine enough capital to conduct and 
carry out purely private enterprises such as fur- 
nishing the public with oil, sugar, beef, matches and 


the like, which have been monopolized by well-known 







Sock 













ES SPREE OF ~e 


























PGI em a LI. REE OE a oT 






segs we 












«6 Phi IRE TRL I SO BEES SITE: 





-\ eee Amare a 





oe 














240 


THE ALBANY LAW JOURNAL. 











trusts and monopolies of the present time, yet there 
were public works such as canals, railroads, bridges, 
ferries and the like, which must be built and oper- 
ated by the State itself or by some combination of 
capitalists under the authority of the State. In 
some cases, as that of the Erie canal, the State built 
and eperated the works; but in most cases the leg- 
islature deemed it best to have such works built and 
operated by capitalists. Capialists, however, were 
unwilling to undertake such great works—requir- 
ing in each case a large amount of capital and the 
management thereof by a few directors—unless their 
individual fortunes, aside from the amount set apart 
for the particular work, should be made exempt 
from any ultimate loss in the undertaking. Accord- 
ingly State legislatures, as an inducement to capi- 
talists to combine for the building of such works, 
gave them, by special charters, special privileges and 
franchises—created what are known as bodies corpo- 
rate or corporations, and exempted the members 
from individual liability beyond the amount or 
shares of stock invested in these enterprises. Under 
special charters have been built and operated toll- 
roads and toll-bridges, railroads and ferries. The 


capitalists have had the benefit of every financial 
success that has attended the operation of these pub- 
lic works, but wherever the enterprise has been un- 
successful, not the stockholders, but the outside cred- 
itors have been compelled to bear all the loss beyond 
that of the stock invested. 


CORPORATIONS FOR PRIVATE PURPOSES. 


Capitalists soon saw the advantage that a corpora- 
tion would give them over a partnership or an unin- 
corporated company, liability for 
losses, and directly the State legislatures were be- 
seiged with applications for special charters for all 
sorts of purely private enterprises. And such char- 
ters were granted almost without limit. 
of the special charters granted during a single ses- 
sion of the legislature was often thicker than a mod- 
ern unabridged distionary. At length the demand 
for corporate powers and individual exemptions be- 
came so great that the several State legislatures 
enacted general incorporation statutes, under which, 
at the present time, capitalists, by complying with 
certain prescribed forms and regulations, can organ- 
ize pleasure corporations for nearly every purpose 


as to personal 


A volume 


for which a lawful partnership can be formed. 
SPIRIT OF GAMBLING. 


This individual exemption from suretyship tempts 
the capitalists to engage as a stockholder in ven- 
tures that the same capitalists as a partner and 
surety of the firm would never risk. The capitalist 
as a stockholder is like the gambler who, at the 
outset of his career, is easily tempted to trust a 
small share of his money, because it is only a small 





share, to the managers who turn the wheel of for- 
tune. Hence, the hazardous speculations—the co- 
lossal fortunes of the few and the dismal failures of 
the many—in the various private enterprises that 
We 
have now thousands of those eager, greedy corpora- 


are operated and controlled by corporations. 


tions in the place of the cautious, prudent partner- 
ships and unincorporated companies that formerly 
There are 
far too many of these corporations for all of them 
to live and pay to their stockholders the promised 
and expected dividends. 


operated and controlled our industries. 


COMPETITION, 


Whenever capitalists saw that a few corpqrations 
in a certain line of business were getting exorbitant 
prices and were paying large dividends they would 
straightway form a corporation of their own in that 
line. And the new corporations, in order to make 
sales, would reduce the price of the products of the 
business. Thus competition brought down the prices 
and lessened the dividends. 
that high prices and large dividends could not be 
kept up and obtained while there was competition 
in the field. Competition therefore must be de- 
stroyed. 


And then it was seen 


FORMATION OF TRUSTS IN ORDER TO DESTROY COM- 
PETITION. 


Accordingly the most powerful corporations in the 
same line of business throughout the country com- 
bined “ under one directory by the device of a trans- 
fer by the stockholders in each corporation of at 
least a majority of the stock to a central committee 
or board of trustees, who issue in return to such 
stoockholders respectively certificates, showing in ef- 
fect that, although they have parted with their 
stock and the consequent voting power, they are 
still entitled to dividends or to share in the profits 
—the object being to enable the trustees to elect di- 
rectors in all the corporations, to control and sus- 
pend at pleasure the work of any, and thus to econo- 
mize expenses, regulate production, and defeat com- 
petition.”—Century Distionary. 

This trust combination, wherever a competing cor- 
poration refuses to join it, puts down below cost the 
price of the products of that industry in the locality 
ot the competing corporation, and keeps it down in 
that locality until the competing corporation is 
forced to join the combination or quit the business. 
In this way competing corporations, one after an- 
other, are compelled to yield to the trust. And 
when all competition is destroyed and the managers 
of the combination, by limiting the products of each 
of its members or by closing the works of some of 
them, lessen the output and raise the prices at pleas- 
ure, the trust becomes a monopoly. 
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CORPORATIONS WITH MONOPOLISTIC POWERS UPHELD 
IN NEW JERSEY. 


But a combination of several individuals or cor- 
porations for the purpose of destroying competition 
and in order to limit the production and control the 
prices Of some necessary or convenience of life, has 
always been treated by the common law as a menace 
to the public welfare, against public policy and 
illegal. 

To avoid this rule of the common law, capitalists. 
instead of effecting a combination of industrial 
plants through the instrumentality of trusts and 
trust certificates, concoct a plan for the consolidation 
of these plants in one ownership under the control 
of one corporation. In pursuance of this plan they 
have induced the legislature, notably of New Jersey, 
to enact laws whereby huge corporations can be or- 
ganized for the purpose of taking in all the indus- 
trial plants in the same line of business throughout 
the whole country. And such legislation is upheld 
by the highest court of New Jersey. In the opinion 
of the court filed July 7, 1899, it is said: “ Under 
our liberal corporation laws, corporate authority 
may be acquired by aggregation of individuals, or- 
ganized as prescribed, to engage in and carry on al- 
most every conceivable manufacture or trade. Such 
corporations are empowered to purchase, hold, and 
use property appropriate to their business. They 
may also purchase and hold the stock of other cor- 
porations. Under such powers it is obvious that a 
corporation may purchase the plant and business of 
competing individuals and concerns. The legisla- 
ture might have withheld such powers, or imposed 
limitations upon their use. In the absence of pro- 
hibition or limitation on their powers in this re- 
spect, it is impossible for the courts to pronounce 
acts done under legislative grant to be inimical to 
public policy. The grant of the legislature authoriz- 
ing and permitting such acts must fix for the courts 
the character and limit of public policy in that re- 
gard. It follows that a corporation empowered to 
carry on a particular business may lawfully pur- 
chase the plant and business of competitors, although 
such purchase may diminish, or for a time, at least, 
destroy competition.” (Trenton Potteries Compa- 
nies y. Oliphant, 58 N. J. Eq. 507, 43 Atl. Rep. 723.) 

According to this decision the corporations organ- 
ized with monopolistic powers under the laws of New 
Jersey, being in accord with the public policy of 
that State, are legal, although formed for the pur- 
pose of cornering and controlling our principal in- 
dustries and although against the public policy of 
nearly all the other States. Thus camped and en- 
trenched in that State monopolistic corporations 
with hundreds of millions of capital are now forag- 


ing the whole country and sparing no valuable in- 
dustry, 








Since a corporation organized in New Jersey with 
unlimited power to aggregate capital in its business 
is a legal person with the constitutional rights 
of a person (14th amendment, sec. 1), and since 
the Supreme Court of the United States has 
held (United States v. E. C. Knight Company, 156 
U. S. 1) that the Federal Act of 1890 “to protect 
trade and commerce against unlawful restraints and 
monopolies” does not apply to a company engaged 
in one State in the refining of sugar because the re- 
fining of sugar bears no direct relation to com- 
merce between the States—in other words, since this 
court has held that a combination to control the pro- 
duction of an article only indirectly affects interstate 
commerce, and is not a subject for Federal legisla- 
tion, what power is there anywhere in this country, 
under the Constitution of the United States, as it 
now stands, to prevent and suppress monopolistic 
corporations while a single State like New Jersey is 
willing to create and maintain them? 


MONOPOLIES, THE UNRESTRAINED CREATURES OF STATE 
LEGISLATION, 


In this survey of the rise and progress of combi- 
nations of capitalists which have recently become 
such defiant monopolies, we see what has caused 
their enormous growth and power; and does not 
this survey suggest the ways and means for their 
proper restraint and control? 

Let me briefly state what has been done: 

1. The States have granted by legislative enact- 
ment special privileges and immunities to capitalists. 
In other words, they have granted individual exemp- 
tions from liability for their debts to capitalists 
who have combined in the form of corporations. 

2. They have granted by general law authority to 
capitalists to make at pleasure such combinations 
with such individual exemptions in purely private 
ventures, 

3. They have granted authority to combine capi- 
tal, not only with such privileges and immunities 
in all industrial ventures, but also without any limit 
as to amount of capital. 

4. And the sovereign people of the United States, 
while professing to give our national legislature the 
power “to regulate commerce among the several 
States,” have really left to each State the uncon- 
trolled power to organize and foster monopolistic 
corporations for the control of the various industries 
whose products enter into interstate traffic, and be- 
come the principal part of the commerce of the whole 
country. 


WHAT THE PEOPLE OF THE UNITED STATES CAN DO 
FOR THE PRESERVATION OF COMPETITION AND THE 
PREVENTION OF MONOPOLIES. 


In view of what has thus been done, two questions 
arise: 
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First. Can the people of the United States safe- 
guard and limit the special privileges and powers 
now given to capitalists when they assume the form 
of industrial corporations? 

Second. If they can do this, would it be good 
policy to so safeguard and limit these privileges and 
powers as will prevent and suppress monopolies? 

The first of these questions may be readily ans- 
wered. In this country the people are sovereign. 
They can make and unmake constitutions and laws 
for the control of corporations—mere artificial be- 
ings created by legislative action. They can amend 
the Constitution of the United States and give to 
Congress the power to prevent and suppress mo- 
nopolies throughout the United States by appropri- 
ate legislation. The power is unquestionable. And 
this brings us to the second question. Would it be 
good policy to exercise this power? 

With such an amendment the general government 
could so limit the powers and capital of industrial 
corporations as to prevent their becoming or being 
monopolies in any of the States. 

Limitations of corporate powers and capital are 
necessary for the free play and preservation of com- 
petition. Competition in any line of business may 
be destroyed, as we have seen, by the combination of 
corporations in that line in the form of a “trust” 
or by their transformation into one organic body. 
To preclude such centralization, Congress could, by 
penal provisions, prevent corporations from combin- 
ing in any manner their powers and business under 
one management, from purchasing the plants of 
other corporations, from allowing anyone to hold 
stock at the same time in more than one corporation 
in the same line of business, and from branching out 
into any business other than the kind for which they 
were organized. Congress could classify corpora- 
tions in view of the character of the industry, and 
accordingly fix limits to the amount of the capital 
to be employed. For instance, Congress, with the 
aid of experts, could make full investigation as to 
the amount of capital reasonably required to operate 
successfully one of the largest coal mines in the 
country, and then fix that amount as the limit of 
the capital of coal mining corporations. There is 
really no necessity for a large amount of capital 
where the corporation is purely a private one and 
the industry, such as furnishing the public with oil, 
refined sugar, beef, matches, and the like, could be 
profitably carried on by partnerships and unincor- 
porated companies. In such cases an unlimited 
amount of capital and large accumulations of undis- 
tributed earnings tempt and enable the so-called 
“captains of industry” to resort to the various re- 
cently exposed unfair, dishonorable, and dishonest 
means, devised and practiced by them, for the pur- 
pose of destroying competition, establishing monopo- 
lies, and individually becoming millionaires. 


power. 





ri oe 
Such safeguards and limitations as above sug: 
gested may be characterized by the “captains of 
monopoly” as paternalism. But the very creature; 
of “paternal legislation” are not the ones to de. 
nounce paternalism. Moreover, what is the use of 
any government at all, unless it be to protect indi- 
viduals generally—the public—against dishonesty 
and wrong? 
An amendment empowering Congress to so limit 
the powers and capital of industrial corporations 
throughout the United States as to prevent their 
becoming or being monopolies, would still leave in 
the several States the power to create corporations 
with such capacities and powers as they may re 
spectively see fit to give them, subject to the limita- 
tions that might be prescribed by Congress for the 
prevention and suppression of monopolies. 


THE PEOPLE OF THE SEVERAL STATES, REGARDLESS OF 
PARTY AFFILIATIONS. ARE DETERMINED TO UPHOLD 
COMPETITION AND OVERTHROW MONOPOLIES. 


Some may claim, howeyer, that trusts and mo- 
nopolies would get control of Congress in the same 
way that they have got control 
New Jersey. But is it not far 
control of Congress than of a 


of the legislature of 
more difficult to get 
single State? The 
as long as they can 
And does anyone doubt that they 
could readily get a foothold in Montana for in 
stance, if they should lose their standing in New 
Jersey? 


trusts and monopolies are safe 
control one State. 


With the constitutional power in Congress 
to prevent and suppress monopolies, the members of 
the House of Representatives, always fresh from the 
people, would readily support a proper bill for that 
And although millionaires have 
found their way into the Senate, that body would 
be constrained by the public sentiment of their re 
spective States to join in the passage of such a bill. 
The people know that the main object of “ trusts,” 


purpose. many 


whatever form they may assume, is to destroy com- 
petition and establish monopolies; and the people, 
regardless of party affiliations, are determined to 
uphold competition and overthrow monoplies. Sena- 
tors, as well as Representatives in Congress, well 
know this, and will give heed to the voice of the peo 
ple, especially if it be made emphatic, as it probably 
would be, by special instructions given to them by 
their respective State legislatures. 

A suflicient number of the States are ready 
ratify any proposed aniendment which would take 
away from the legislature of New Jersey, or of any 
other State with the like public policy, its preset 
unlimited power to create and uphold trusts and mo 
nopolistic corporations. In many of the States, 4 
we shall presently see, there is no such legislative 
But the present public policy of New Jersey 
is to foster monopolies; and this is the real reasol 
why the financial giants of the country go to New 
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Jersey for authority to form their predatory combi- 
nations. While aggregation and the centralization 
of corporate wealth under the directory of a few 
multi-millionaires, and their control of the most 
important industries of the country is an anomaly 
in a republic and a most dangerous evil in any coun- 
try, the State of New Jersey has for years been the 
aider and abetter of this evil. And so has the State 
of Pennsylvania. 


THE MODERN PUBLIC POLICY 
FAVOR OF “ LARGE 


CAPITAL.” 


OF PENNSYLVANIA IN 
AGGREGATIONS OF CORPORATE 


The justices of the Supreme Court of Pennsyl- 
yania in an opinion filed December 31, 1904, de- 
clared without a dissenting voice that the public 
policy of that State “is to encourage and promote 
large aggregations of corporate capital.” 
their language: : 

“As we understand the public policy of this com- 
monwealth, both as disclosed in the Constitution of 
1874 and as apparent in all the legislation since, it 
is to encourage and promote large aggregations of 
corporate capital for the development of all the com- 
monwealth’s resources. 


This is 


The professed pur- 
pose in organizing these large corporations is, not 
to kill competition, but to cheapen production in the 
interest of the public. Yet, whatever the real pur- 
pose, competition is stopped by an entirely lawful 
method. . If competition has been largely sup- 
pressed, if the courts more liberally interpret in 
their application the common-law rules on the sub- 
ject of monopoly, it is only because a more rigorous 
interpretation would the true intent and 
meaning of our constitutional and statutory legisla- 
tion on the subject. 


defeat 


Our decisions on this subject 
may not be in accord with those in some other States, 
and possibly not in accord with those in the federal 
courts, but in so far as they affect matters only 
within the territorial jurisdiction of this common- 
wealth, and do not conflict with the Constitution of 
the United States or statutes adopted in pursuance 
thereof, we believe they are sound, because in accord 
with the publie policy of this State, and we shall 
adhere to them.” (Monongahela River Consoli- 
dated Coal and Coke Company vy. Jutte, 210 Pa. St. 
288, 59 Atl. Rep. 1088.) 


THE ANTHRACITE “ COAL COMBINE.” 


All the anthracite coal fields in this country are 
within the State of Pennsylvania. This kind of coal, 
by its extensive use throughout the country, has be- 
come a prime necessity, not only for domestic, but 
also, especially in the Eastern States, for manufac- 
turing purposes. In accordance with the modern 
policy of the State of Pennsylvania, the supply of 
hard coal for the whole country has come under the 
control of a “coal combine” directed by some half 








a dozen millionaires. They determine the operations 
ot these coal corporations. Whether or not we shall 
have periodic “coal famines” like that of 1902, will 
depend upon their action. Here is the centralization 
in a few men of a power capable of being used with 
relentless obstinacy and enormous loss to the whole 
country. The State of Pennsylvania, with-its mod- 
ern policy in favor of “large aggregations of cor- 
porate capital,” will not, and the National govern- 
met can not, control these “combined” coal corpo- 
rations. The result is that their directors are the 
autocrats of this industry. And this is but. one in- 
stance of the centralization in a few men of auto- 
cratie power to control the industries of the country. 


MONOPOLIES DENOUNCED BY MANY OF THE STATES AS 
“CONTRARY TO THE GENIUS OF A FREE GOVERN- 
MENT.” 


The people of the several States believe in the dis- 
tribution of opportunity to acquire wealth honestly, 
and not in the centralization of power to take it ar- 
bitrarily. They believe in personality as opposed on 
the one hand to socialism, and on the other to mo- 
nopolism. The State of Texas is as much opposed 
to the oil trust and monopolistic corporations gen- 
erally as the State of Kansas. The State of Texas 
in her Constitution has said: “ Perpetuities and mo- 
nopolies are contrary to the genius of a free govern- 
ment, and shall never be allowed.” (Art. 1, sec 
26.) The State of Arkansas in her fundamental 
law, has also said: “ Perpetuities and monopolies 
are contrary to the genius of a republic, and shall 
not be allowed.” (Art. 11, see. 19.) Tennessee 
(Art. 1, see. 22) and North Carolina (Art. 1, sec. 
31) have made the same declaration, merely using 
the term “free State” 
ment” or “ republic.” 


instead of “free govern- 
And Missouri in her decla- 
ration of rights has said: “ The exercise of the po- 
lice power of the State shall never be abridged, or so 
construed as to permit corporations to conduct their 
business in such manner as to infringe the equal 
rights of individuals or the general well-being of the 
State.’ (Art. 12, sec. 5.) What is this but an- 
other way of stating that corporations shall not be 
allowed by legislative action, or judicial construc- 
tion, or change of public policy, or unfair methods 
in the conduct of their business, or in any manner, 
to destroy industrial competition, and thus become 
monopolies ? 

* All the authorities,’ 


+] 


says Chief Justice Fuller, 
in delivering the opinion of the Supreme Court of 
the United States, “agree that in order to vitiate 
a contract or combination it is not essential that its 
result should be a complete monopoly; it is sufficient 
if it really tends to that end and to deprive the 
public of the advantages which flow from free com- 


petition.” (156 U. 8.1, 16.) 


In the case of the People v. Chicago Gas Trust 
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Company, the Supreme Court of Illinois says: “ Of 
what avail is it that any number of gas companies 4 
may be formed under the general incorporation law, 
if a giant trust company can be clothed with the 
power of buying up and holding the stock and prop- 
erty of such companies, and through the control 
thereby attained, can direct all their operations and 
weld them into one huge combination? “To 
create one corporation that it may destroy the ener- 
gies of all other corporations of a given kind, and 
suck their life blood out of them, is not a lawful 
purpose.” (130 Ill. 268, 297-8.) 

According to these authorities all combinations 
under one directory formed for the purpose of de- 
stroying competition and having sufficient capital 
. to accomplish that purpose are monopolistic in their 
tendency and should in every State in the Union be 
treated as monopolies. 

Does anyone believe that the States, which have 
so positively declared that monopolies shall not be 
allowed, will refuse to aid the other anti-monopoly 
States in giving to the National government the 
power to prevent and suppress monopolies; espe- 
cially after they have learned by experience that 
they cannot, by their own unaided efforts, effectually 
prevent New Jersey monopolies from destroying their 
own individual and normal corporate enterprises? 
It would be no denial of State rights to deny to these 
States the power to create and uphold monopolies. 
Indeed, such a power in a republic—in any State in 
the Union—is no right at all in the proper sense of 
the word. 


“THE UNITED STATES SHALL GUARANTEE TO EVERY 
STATE IN THIS UNION A REPUBLICAN FORM OF 
GOVERNMENT.” 


Moreover, it is a question worthy of considera- 
tion whether in any State in this Union, a power to 
inaugurate and maintain a system of legislation de- 
signed to destroy free competition and enthrone mo- 
nopolies, is permissible in view of the following Con- 
stitutional provision framed by the fathers for the 
protection of republican in all the 
States: 

“The United States shall guarantee to every State 
in this Union a republican form of government.” 
(Art. 4, sec. 4.) j 

Republican governments are instituted for the pro- 
tection of life, liberty and property from autocratic 
power. When the public policy of a State is so 
changed by its legislative and judicial action as to 
make life, liberty or property liable to be destroyed 
by autocratic power, can it any longer be properly 
called a republican State? If a State should give to 
a natural person autocratic power over the property 
of its citizens or over the means of acquiring and 
possessing property, would it in that respect be a 


institutions 





republican government? What substantial difference 


—y 


would there be between such a case and one where a 
State gives a like autocratic power to an artificial 
person—a monopolistic corporation of its own cre 
ation. By a change of its governmental system 
from the public policy—the people’s policy—of free 
industrial competition to the policy of fostering mo- 
nopolies with their autocratic powers, does not a 
State, in respect to the protection of property, de. 
part from a republican system of government? 


A MONOPOLY IN AN ORDINARY BUSINESS IS “ AGAINST 
COMMON RIGHT AND VOID.” 


Whatever view, however, may be taken of the 
scope of this Constitutional provision, life, liberty 
and property in a republic are equally and alike en 
titled to governmental protection from the crushing 
power of monopolies. 

The Bill of Rights of Virginia, in 1776, declared 
and still declares, “ that all men have cer- 
tain inherent rights, of which, when they enter into 
a state of society, they cannot, by any compact de 
prive or divest their posterity, namely, the enjoy- 
ment of life and liberty, with the means of acquiring 
and possessing property, and pursuing and obtaining 
happiness and safety.” 

The Constitution of Kentucky adopted in 1850, 
declares, in its Bill of Rights, “ that absolute, arbi- 
trary power over the lives, liberty and property of 
freemen exists nowhere in a republic, not even in 
the largest majority.” (Art. 13, sec. 1.) 

The arbitrary power given to monopolistic corpo- 
rations for the very purpose of destroying industrial 
competition and thereby depriving freemen from 
“the means of acquiring and possessing property” 
in their chosen business or pursuit will find no sup 
port in the doctrine of State rights as understood in 
Virginia and Kentucky. And if there are any States 
in the Union more devoted than the others to the 
doctrine of State rights they are Virginia and Ken- 
tucky. 

In the case of the Crescent City Live Stock Land- 
ing and Slaughter House Company (111 U. S. 746), 
where the Supreme Court of the United States unan- 
imously decided that certain monopoly features of 
the act incorporating the company were invalid, but 
some of the justices gave separate opinions stating 
the grounds of their concurrence in the decision, 
Mr. Justice Field said: “ As in our intercourse with 
our fellow-men certain principles of morality are 
assumed to exist, without which society would be 
impossible, so certain inherent rights lie at the 
foundation of all governmental action, and upon 4 
recognition of them alone can free institutions be 
maintained. These inherent rights have never beet 
more happily expressed than in the Declaration of 
Independence, that new evangel of liberty to the 
people: ‘We hold these truths to be self-evident, 
that it, so plain that their truth is recognized upod 
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their mere statement, ‘that all men are endowed;’ 
not by edicts of emperors or decrees of parliament or 
acts of Congress, but ‘ by their creator, with certain 
jnalienable rights’ that is, rights which cannot be 
bartered away or given away or taken away except 
jn punishment of crime; ‘and that among these are 
life, liberty and the pursuit of happiness, and, to se- 
cure these’ not grant them, but secure them, * gov- 
ernments are instituted among men deriving their 
just powers from the consent of the governed.’ 
Among these inalienable rights, as proclaimed in 
that great document, is the right of men to pursue 
their happiness, by which is meant the right to pur- 
sue any lawful business or vocation, in any manner 
not inconsistent with the equal rights of others, 
which may increase their prosperity or develop their 
faculties, so as to give them their highest enjoyment. 

Whilst, therefore, I fully concur in the de- 
cision of the court that it was entirely competent 
for the State to annul the monopoly features of the 
original act incorporating the plaintiff, I am of opin- 
ion that the act, in creating the monopoly in an ordi- 
nary employment and business, was to that extent 
against common right and void.” 

In the same case Mr. Justice Bradley (with whom 
Mr. Harlan and Mr. Justice Woods con- 
curred ) “I hold it to be an incontrovertible 
proposition of both English and American public 
law that all mere monopolies are odious and against 
common right. The right to follow any of 
tne common occupations of life is an inalienable 
right; it was formulated as such under the phrase 
‘pursuit of happiness’ in the declaration of inde- 


Justice 
said: 


pendence which commenced with the fundamental 


proposition that ‘all men are created equal; that 
they are endowed by their creator with certain in- 
alienable rights; that among these are life, liberty 
and the pursuit of happiness.’ This right is a large 
ingredient in’ the civil liberty of the citizen. To 
deny it to all but a few favored individuals, by in- 
vesting the latter with a monopoly, is to invade one 
of the fundamental privileges of the citizen, contrary 
not only to common right, but, as I think, to the ex- 
press words of the Constitution. 

“Monopolies are the bane of our — politic at 
the present day, In the eager pursuit of gain they 
are sought in every direction. They exhibit them- 
selves in corners in the stock market and produce 
market and in many other ways. If, by legislative 
enactment, they can be carried into the common avo- 
cations and callings of life, so as to cut off the right 
of the citizen to choose his avocation, the right to 
earn his bread by the trade which he had learned; 
and if there is no constitutional means of putting a 
check to such enormity, I can only say that it is 
time the Constitution was still further amended.” 

In the case of Mobile & Ohio Railroad Company v. 
State of Tennessee (153 U. S. 486, 506), the Su- 








preme Court, per Mr. Justice Jackson, say that the 
fourteenth amendment of the Constitution of the 
United States “conferred no new and additional 
rights, but only extended the protection of the Fed- 
eral Constitution over rights of life, liberty and 
property that previously existed under all State 
Constitutions.” 

Since monopolies are against “common right” and 
since the right of industry—the right of competition 
in all ordinary industrial pursuits—is both a liberty 
and a property, and is entitled to protection “ under 
all State Constitutions,” the action of the legislature 
and judiciary of New Jersey in recent years in 
changing the free public policy of the common law 
to that of creating and upholding gigantic corpora- 
tions designed to destroy all competition, is really 
a usurpation on the part of the State legislature 
upheld by the State judiciary, and can receive no 
support from the true Jeffersonian advocates of State 
rights. 

The autocracy and bureaucracy of the captains of 
monopolies and their boards of directors have no 
rightful place in any free State. They are in fact 
the most serious menace of our time to republican 
institutions. Autocracy and bureaucracy in the in- 
dustrial world are fully as dangerous as autocracy 
and bureaucracy in the political world. It is not 
true that men are even more tenacious of their in- 
dustrial than of their political rights? Give a man 
free and equal opportunity with his fellow-men and 
normal corporate persons to acquire and possess 
property, and he will generally be contented and 
peaceful under any system or form of government. 


CONGRESS SHOULD BE EMPOWERED TO PREVENT AND 


SUPPRESS MONOPOLIES BY APPROPRIATE LEGISLA- 
TION. 


In view of the undemocratic, unrepublican and 
dangerous character of monopolies and the vicious 
policy that fosters them, is there any good reason 
against the adoption of an amendment authorizing 
Congress to prevent and suppress monopolies 
throughout the United States by appropriate legis- 
lation? 

Such without taking from any 
free State any real right, would allow Congress, the 
common representative of all the States, to so safe- 
guard and limit corporate privileges and powers as 
would preserve industrial competition and prevent 
monopolies. It would only be in support and fur- 
therance of the objects sought to be attained by these 
provisions of the Federal Constitution: 

“The United States shall guarantee to every State 
in the Union a republican form of government.” 
(Art. 4, sec. 4.) 

“Nor shall any State deprive any person of life, 


liberty or property, without due process of law.” 
(14th amendment.) 


an amendment, 
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Before the monopolistic corporations and combina- 
tions created and fostered by the legislative action 
and vicious policy of New Jersey and Pennsylvania 
can be prevented and suppressed, an amendment for 
this purpose must be adopted. 

It might be in either of the following forms: 

“The Congress shall have power to limit and reg- 
ulate industrial corporations throughout the United 
States.” 

“The Congress shall have power to prevent and 
suppress monopolies thoughout the United States 
by appropriate legislation.” 

The former would be more comprehensive, but in- 
asmuch as so many of the States are already com- 
mitted against monopolies by the declaration of 
rights in their several Constitutions, the latter, be- 
ing simply aimed at monopolies might be preferred. 

Commercially we are one people. From a com- 
mércial point of view State lines are just as invisible 
as county lines. New York, Chicago, New Orleans 
and San Francisco are business neighbors and are 
not pent up by State lines. Since we are to have 
corparations—artificial beings created by law and 
endowed with the capacity to manufacture articles 
and transact business as persons throughout the 
United States, the general government should be 
empowered to prevent monopolies and thus secure 
equal opportunity and free competition in industrial 
pursuits and consequently the natural distribution 


of corporate as well as individual wealth throughout 
the several States. 


Trusts and monopolies, instead of being the out- 
growth of the natural laws of trade, are the out- 
growth of unguarded privileges and unlimited powers 
ef combination granted to capitalists engaged in 
private and quasi-public enterprises. They are the 
outgrowth of State legislation in favor of “ large 
aggregations of corporate capital” whereby capital 
ists in any kind of industry are enabled to combine 
and control that industry throughout the country. 
They are the outgrowth of “ paternal legislation ” 
and a vicious policy whereby, and thus only, it is 
possible for a few multi-millionaires to centralize 
the control of industrial enterprises and virtually 
tax at pleasure the products of every industry they 
monopolize. They can and in due time will be Con- 
stitutionally suppressed by the sovereign people of 
the United States. 

R. M. BENJAMIN. 

Bloomington, Ill., June 23, 1906. 
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Value of real estate in other states, which it is 
necessary to sell, under authority vested in the exe- 
cutors to sell real estate to pay pecuniary legacies, is 
held, in Re Vanuxen (Pa.)! 1 L. R. A. (N. 8.) 400, 
to be subject to the collateral inheritance tax at the 
testator’s domicil. 


The Law Providing for a Municipal Court in 
Chicago. 
By Hon. Ropert McMurpy, OF THE CHICAGO Bar. 

Our Constitution has been amended and Chicago's 
incidental demand for relief from her justice of the 
peace system has been met, under the amendment to 
the Constitution, by the creation of a new court 
with many features so unusual and so much at vari- 
ance with the expectations of those who voted {or 
the amendment as to warrant careful study. 

It was said of a certain history of New York thai 
while admirable, it was subject to the objection that 
it commenced at the beginning of the world. No 
doubt one could better understand the history of 
New York if he first digested the prior history of 
the world. Certainly we can best comprehend the 
new law which established a Municipal Court in Chi- 
cago if we consider some antecedent conditions and 
facts. 

The population of Chicago is so heterogeneous, so 
restless, so virile, so diversified in the matter of pre- 
vious condition, customs, manner and thought that it 
becomes in any case difficult to make a law to fit the 
whole. Its very size, little comprehended, is an im- 
portant factor. In area it is the third city in the 
world. In number of human beings, only three out- 
side of the United States exceed it, and it equals the 
combined population of North and South Dakota, 
Wyoming, Montana, Idaho, Nevada, Utah, Arizona 
and New According to the census of 1900, 
over half a million of our people are foreign born 
and over 


Mexico. 


a million are of foreign extraction—over 
a million and a half of foreign birth or extraction. 
For every inhabitant of native stock there are liv- 
ing here three of foreign stock. 
is represented : 


And every nation 


“ English and Irish, French and Spanish, 
Germans, Italians, Dutch and Danish, 
Crossing their veins until they vanish 

In one conglomeration.” 


This tremendous and widely scattered population 
furnishes a great amount of litigation that is now 
brought before our justices of the peace. We have 
about 100,000 civil cases in these courts every year. 
The disposition of these cases is a problem in itself. 
But the remaining cases, namely, those of a criminal 
and quasi-criminal character, which arise in the 
police courts and which generally involve the liberty 
of our humble citizens, constitute the really difficult 
puzzle of such a metropolis. The number of persons 
arrested in 1905 was 68,957 (188 a day, or 1 in 25 
of our population). Against nearly 12,000 of these 
more than one charge was preferred. The total 
number of charges was 82,572; of these 50,436 were 
dismissed; more than one-half of the prisoners were 
discharged. Out of the number discharged (over 





38,000) there were, of course, many thousands who 
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never Should have been arrested. The number of 
arrests last year is below the usual and in hard 
times the number is noticeably increased. 

To dispose of this vast array of cases, brought at 
the rate of over 500 a day, under the peculiar condi- 
tions of our mixed population, is a problem which 
should be treated by itself; it should not be mixed 
up with any other problem nor made subordinate to 
any other. It is large enough and important enough 
to be worked out by itself and is worthy of the 
best talent we have. I am aware of no higher ser- 
yice which can be rendered to the community than 
the equitable settlement from day to day of these 
causes of the poor. 

As to the method of disposing of the civil cases 
there has never been much complaint, except in two 
particulars: First and foremost and mainly, that 
defendants are compelled to litigate in parts of this 
county remote from their residences and places of 
business; and, second, that the justices have been 
paid by fees instead of by a salary. When this has 
been said we have recorded about all the objections 
ever urged to the justices with respect to civil cases. 
Our constable evil stands by itself and need not be 
referred to, as this article is intended to touch upon 
the new law in so far only as it relates to the new 
court. 

Our police courts, on the other hand, have been 
the subject of much unfavorable criticism and severe 
condemnation. It is strange, however, how lightly 
the acknowledged evils rest upon the minds and the 
consciences of our people. This class of courts has 
been described as “the eyes of a municipality.” In 
my humble opinion, we have no single problem to 
compare with this. Those who are drawn into these 
courts, aside from the matter of elections, hardly 
come into physical contact with any branch of our 
government in any They form their 
ideas of our government largely from the kind of jus- 
tice dispensed in cur police courts. 


other way. 
It would seem 
wear-sighted for us not to give the great number of 
people assembling here day after day a better idea 
of our institutions than they must now carry away 
with them to their homes and their neighbors. In 
this matter we seem to have entirely lost our sense 
of proportion. Now and then some citizen, horrified 
when his attention is called to the injustice result- 
ing from such bad conditions, raises a plaintive wail, 
but it is soon lost in the greater sounds of city life, 
and we go on maiming our citizenship in the same 
old way, expecting the victims of the system to love 
their government in times of peace and fight for it 
in times of war. 


But let us stop for a moment, in passing, to con- 
sider what is our justice of the peace system in 
general, 

The fundamental idea dates back 800 years. 
forefathers brought this system with them to Ply- 


Our 





mouth. We find it preserved in the ordinance of 
1787. Justices of the peace were provided for in our 
Constitution of 1818 and the first General Assembly 
established justice’s courts which should carry jus- 
tice to every man’s door. Our Supreme Court in 
1825 thus speaks of them: 

“The object of the Legislature in establishing 
these courts was to dispense with technical forms and 
pleadings, and require causes to be disposed of with 
as little delay and expense as possible.” 

_ Breese, 96. 

And later: 

“ Justices of the peace are established in every 
township of the State, to enable parties not ac- 
quainted with the formal requirements of law to 
obtain speedy trials, without pleadings, and without 
being compelled to employ counsel skilled in the law 
to assist.” 

Bliss v. Harris, 70 Ill. 343-5. 

There are in Illinois 3,800 of this class of officers. 
The justice of the peace is an institution of every 
American State, and of England, and I suppose of 
her colonies. There has never been any demand for 
the abolition of the institution. The system has had 
its imperfections, and these have been remedied from 
time to time, and to a greater or less degree, but 
in this county we have been hampered in this regard 
by our Constitution. The abolition of the fee sys- 
tem we all understood was utterly impossible with- 
out an amendment to the Constitution, but we 
thought that we might get rid of the greater evil of 
compelling a defendant to dance attendance in a re- 
mote part of the county, often before a justice who 
had prejudged the case, and sometimes at an hour 
which compelled the litigant and witnesses to spend 
the night near the scene of action. We had a 
remedy in mind. It was thought by some that the 
evil could be corrected by limiting the jurisdiction 
of the justices to districts less in. extent than the 
county. Long ago we recognized and tried to 
ameliorate the evils attending the territorial juris- 
diction of the justices of the peace throughout the 
whole county. In 1881, at our instance, the General 
Assembly passed an act intended to give relief to the 
extent of providing. that while each of the other 
counties of the State should constitute a justice’s 
district, Cook county should be divided into two; 
one in the city of Chicago; and the other the rest of 
the county; and to the limits of each of these two 
districts the jurisdiction of all justices of the peace 
within the same was expressly limited. But our 
Supreme Court, in the following year, declared that 
this act violated the uniformity provision of the Con- 
stitution. The court says: 

“At the time the Constitution was adopted the 
territorial jurisdiction of justices of the peace was 
coextensive with their counties throughout the State, 
and has ever been since the organization of the gov- 
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ernment, and the Constitution adopts that division 


until a change shall be made, which it authorizes, | 


with the limitation that when made the jurisdic- 
tional districts shall be uniform. And to be uniform, 
what does that instrument require? Manifestly, 
when counties are adopted as a basis of districting, 
that no other political division but counties can be 
adopted in part: it follows that the forma- 
tion of Cook county into two districts, whilst every 
other county in the State constitutes but one district, 
is a violation of the constitutional requirement of 
uniformity.” 
People v. Meech, 101 Ill. 200-3. 

From that time forward, evidenced publicly by 
bills introduced in the General Assembly, we were 
trying in many ways which we considered ingenious 
to arrive at a plan which should circumvent at the 
same time the Constitution and the Supreme Court. 
This, however, proved a large contract. Believing 
that this was the one thing concerning justices of the 
peace which was expected of us by the local bar, we 
of the late lamented Practice Commission tried to 
draft an effective bill, but after agreeing upon its 
terms were so doubtful of its constitutionality that 
we omitted it from our list of recommendations. 

When, at length, the Civic Federation, and later 
its creature, the New Charter Convention, took up 
its mission of consolidating the taxing bodies of the 
county, the problem of limiting the territorial juris- 
diction of the justices of the peace of the county and 
of eliminating the fee system became the tail to the 
consolidation kite. The justice of the peace question 
was always treated as the minor and subordinate 
question. 

Now, be it noted, that during all the discussion 
and in all the acres of literature which appeared 
after as well as before the passage of the amend- 
ment, until the author of the new law made the dis- 
covery that the word “ jurisdiction” might refer to 
subject matter as well as territory, it was never 
suggested, intimated or hinted that the courts which 
should be established should be given any greater 
jurisdiction in respect of subject matter than justices 
of the peace are generally given by law. Indeed, no 
one ever thought of such a thing. I was a member 
of the executive committee of the Civic Federation 
during nearly all of this time and I never heard 
even in the “inner circle” any suggestion of such a 
thing. The voters were certainly not wittingly de- 
ceived and they ought not now to be taken advantage 
of, even if such an interpretation as is now sought 
to be given the amendment is tenable. It is ad- 
mitted that this meaning of the word was never 
thought of, but it is said: “The purpose of the con- 
stitutional amendment, however, is to be determined 
solely from its language, viewed in the light of con- 
ditions existing at the time of its adoption.” It is 
fashionable but not considered defensible to deliber- 





ately put a “ joker” into an enactment. The argu- 
ment is, nevertheless, that if the “joker” gets in 
without any act of yours, you are at liberty to take 
advantage of it. But “viewed in the light of con- 
ditions ” the word must be held to refer to territorial} 
jurisdiction, for it never was claimed that what we 
needed or wanted was a larger jurisdiction of sub. 
ject matter for our justice courts or any substitute 
which might be established therefor. The words of 
the enactment, and the purpose thereof, as stated by 
its proponents, will so show. 

The pertinent language of the amendment is ds 
follows: 

“In case the General Assembly shall create munici- 
pal courts in the city of Chicago, it may abolish the 
offices of justices of the peace, police magistrates and 
constables in and for the territory within said city, 
and may limit the jurisdiction of justices of the 
peace in the territory of said county of Cook outside 
of said city to that territory, and in such case the 
jurisdiction and practice of said municipal courts 
shall be such as the General Assembly shall pre- 
scribe; and the General Assembly may pass all laws 
which it may deem requisite to effectually provide 
a complete system of local municipal government in 
and for the city of Chicago.” 

It is significant, in view of what has been said, 
that the provisions of this amendment are that in 
ease the General Assembly shall create municipal 
“courts” the jurisdiction thereof shall be such as 
the General Assembly shall prescribe. The word 
“courts” is plural and thereby indicates that what 
was in mind was the establishment of district courts 
or courts in separate districts, as had been much 
talked of, on which account it was necessary to pro- 
vide that the jurisdiction of these courts should be 
such as might be prescribed—that is to say, limited 
in each case under certain restrictions to the dis- 
trict in which the court should be situated. More- 
over, the word “ jurisdiction” occurs in the clause 
which concerns the question of territory “(the word 
territory being therein used three times). It will be 
specially noted that the phrase “the jurisdiction 

of said courts shall be such as 
the General Assembly shall prescribe” is immedi- 
ately preceded by the phrase granting to the General 
Assembly the power to “limit the jurisdiction of 
justices of the peace in the territory of said county 
of Cook outside of said city to that territory.” The 
use of the word “jurisdiction” in the anterior 
clause is exclusively territorial and it would be a 
stretch of construction to the snapping point to say 
that the word is used in a different sense in the very 
next clause in the same sentence. 

After the Civie Federation had called together the 
New Charter Convention, consisting mainly of repre 
sentatives of various clubs and civie organizations, 
for the purpose of considering the feasibility of ask- 
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ing for the passage of the constitutional amendment, 
the executive committee of the convention made a re- 
port, on December 15, 1902, as to what was sought 
to be accomplished by the amendment, section 3 of 
which is in the following words: 

“The reform of local minor courts, and the adop- 
tion of an adequate municipal judicial system for 
police cases and minor civil cases and matters; and 
it may be, for that purpose, the abolishing of the 
offices of justices of the peace and constables for 
Chicago and the substitution therefor of other local 
district.or municipal courts and officers.” 

The new courts, then, were to be district courts— 
or municipal courts (plural)—and they were to be 
for the disposition of minor cases; in fact, they were 
to have the same jurisdiction as to subject matter as 
justices of the peace. 

In July, 1904, the campaign committee of the con- 
vention issued an appeal in which they set forth the 
purposes of the amendment and urged the voters to 
support it. In this pamphlet the language just 
quoted is repeated, and under the heading “ Minor 
Court Changes” a committee report of the Illinois 
State Bar Association is quoted, in which occur 
these words: 

“Local district courts of record with salaried 


judges should take the place of the jus- 


tices.” ; 

We thus have of record, what everybody concedes, 
that there was no intention on the part of anyone, 
before the adoption of the amendment, to increase 
the jurisdiction of the new courts as to subject mat- 
ter, but to limit them to the persons found within 
the district. 

What jurisdiction of subject matter is provided 
for the new courts—or court, for the plural is dodged 
by making one court with branches in districts, and 
in certain cases limiting the jurisdiction over the 
person to those persons residing or found within the 
district? Let the author of the bill speak: 

“ The jurisdiction of the court will be partly direct, 
consisting of cases which litigants are at liberty to 
commence in it, and partly indirect, consisting of 
cases which may be transferred to it by other courts 
of competent jurisdiction. 

lts direct jurisdiction in civil cases will embrace 
all forms of actions at law for the recovery of money 
or personal property. Its direct jurisdiction in 
criminal cases will extend to all cases excepting those 
where the punishment may be death or confinement 
in the penitentiary. Its direct jurisdiction will em- 
brace all suits of every kind and nature, whether 
civil or criminal, and whether at law or in equity, 
which may be transferred to it from the circuit, 
superior and criminal courts of Cook county for trial 
and disposition. The judges of the municipal court, 
therefore, may be called upon to try not only that 





class of cases now tried by justices of the peace, but 
also chancery cases, murder cases, and in fact all 
cases which may be tried by a circuit or superior 
court judge.” 

Within the last few days the matter has been 
stated a little differently in a public pamphlet in 
these words: 

“This court can try murder cases and hang the 
defendant if found guilty. 
tence. 


[This is tne first sen- 
The sanguinary jurisdiction of the new court 
seems to be the occasion of special joy, perhaps be- 
cause of the 
strangling a 


suggestion of dignity involved in 
brother to death!] The Criminal 
Court may transfer any criminal case whatsoever to 
this court for final trial. 

This court has original jurisdiction in all non- 
penitentiary criminal cases. 

All actions on contracts, even though millions be 
involved, may be begun in this court, and there 
finally determined. 

This court has like unlimited jurisdiction of all 
actions for injury to or conversion of personal prop- 
erty, or for the recovery of personal property. 

All injunction cases, all personal injury cases, in 
fact any and every case begun in the Circuit or the 
Superior Courts, whether at law or in equity, may 
be moved to this court for final trial. 

In addition, the Municipal Court has jurisdiction 
over all cases where the justices of the peace had 
jurisdiction. were limited to cases 
where not more than $200 was involved. The limit 
of the Municipal Court on this class of cases is raised 
to $1,000.” 

This is a neat array, in view of the fact that the 
people were told they were to have “ minor ” courts, 
courts for the disposition of “minor” cases. The 
situation becomes ludicrous when it is remembered 
that the original bill for this act provided, as an 
adjunct to the court, a second grand jury in Cook 
county. 


The justices 


This new court, with its twenty-seven judges and 
its chief justice, is expected to dispose of the cases 
heretofore disposed of by fifty-two justices; all the 
long calendar of cases in its added jurisdiction; 
whatever may be transferred to it by other courts; 
ali the business which would rush to it at once, be- 
cause it would not be behind in its calendars, as the 
local courts now are; and all that would come to it 
because its fees are smaller than those of the local 
courts and in instances where the practice of the new 
court, differing from the general practice, would 
favor the plaintiff. Moreover, it is provided that in 
civil cases involving $1,000 or less and in ordinary 
quasi-criminal cases there shall be no appeal. The 
relief is by writ of error from the Supreme Court 
in some cases and from the Appellate Court in the 
remainder. If application is made for a supersedeas 
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to a reviewing court, or a judge of the court, and 
the same is denied, this of itself affirms the judg- 
ment unless otherwise ordered, and in general no 
assignment of error is allowed which calls in question 
any decision of the Municipal Court respecting the 
practice therein. Under these circumstances it may 
well be imagined that a great proportion of the cases 
will be fully prepared and tried. This will take 
time. As it is now, with a right of trial de novo, 
eases before our justices are tried in an off-hand 
manner. Under the new plan many of the smaller 
suits will be tried with the same care taken in the 
Circuit Courts, so that the record may properly pro- 
tect in the reviewing court. Furthermore, under 
present conditions a jury in a civil case before a jus- 
tice of the peace is rarely called for. If the case is 
to be finally tried out before a jury it can be done 
‘on appeal. Under the new plan it will. of course, be 
frequently demanded. The provision abolishing the 
trial de novo is perhaps the most short-sighted pro- 
vision of the law. We have had ample experience 
with such a provision in our Probate Court, where, 
of course, there is an appeal to the Circuit Court and 
a trial de novo. In the Probate Court about 10,000 
. claims are disposed of annually without more than 
one jury trial. It is the belief of Judge Cutting 
that this court would be swamped if there was a 
record appeal, as in many cases each lawyer, uncer- 
tain, perhaps, whether or not he would in fact appeal, 
would be compelled for safety to try his case in such 
a way that he would have a proper record. 

It is argued that the novelties in the matter of 
practice in the reviewing court and the denying of 
the right of appeal are justified under the amend- 
ment because they are incidental to the provisions 
directly granting the General Assembly permission 
to prescribe the practice in the new court. The 
point would not seem to be well taken in view of the 
express declarations of our Constitution with respect 
to uniformity in practice. The provisions are cer- 
tainly undesirable as far as our Appellate Court is 
concerned, for the main and branch courts are already 
greatly behind in their calendars. We now have 
ample machinery for the speedy hearing of appeals 
from justices of the peace in this county. There 
would be no delay in these cases if our judges would 
have an appeal calendar, as already provided for by 
statute, and would call it promptly. We did have 
such a calendar but my understanding is that it was 
difficult to get any judge to call it, owing to the sup- 
posed petty character of the cases. There has been 
a similar difficulty from time to time with respect to 
our quasi-criminal calendar. A recognition of these 
infirmities of judges, who are but men, led a large 
number of the members of our bar to plead with the 
General Assembly to cut down the increased jurisdic- 
tion of subject matter provided for in the new law 
when it was before that body. We feared then, and 





$=, 


we fear now, that if this court is allowed to retain 
the extensive added jurisdiction of subject matter, 
the judges will slight the interests of the more lium. 
ble litigant. This much is certain: they will slight 
the most important work of the police magistrate, 
Let us consider for a moment the importance of 
this work. The first privilege of the judges of the 
new court ought to be to stop needless arrests. This 
can only be done effectively by having the magistrate 
hold two sessions a day instead of one. The plan 
now is to have the necessary judges sit half a day in 
their police courts and the remaining half day in a 
great central court building, the erection of which has 
already been contracted for. It is to be located in 
the heart of the city, in the main district provided 
for in the law, which extends nine miles to the north, 
three to the west and eight to the south. The truth 
is, we ought to have had two distinct sets of district 
courts, as they have under the admirable system in 
New York city; one for civil and the other for magis. 
trate’s business. Under that system the magistrate 
hears applications for warrants during the greater 
part of the afternoon and hundreds are refused on 
the ex parte statements. In Chicago we arrest and 
disgrace, and then find out whether we should have 
done so; here the magistrate has so much to do in 
order to get to his private court in the afternoon 
that during the trial of cases he has to sign reports, 
approve bail bonds, check up the officers of the court, 
keep warrants without 
knowing the necessity for their issue or even their 
contents. As the new court is a court of record it 
will necessarily require more time to comply with 
unavoidable formalities. The judge will not be re 
lieved of any of the work of the present system. He 
will have a wider jurisdiction of subject matter. And 
yet it is planned to have matters go on in the same 


up his records and sign 


old way and to put innocent people into dungeons 
that the civil causes of others may be heard. (Our 
police court jails are dungeons. 
ground, dark, damp, and in most of them no modern 
provision is made for even attending to the ordinary 
wants of nature.) 
about by attempting to create a court of imposing 


They are under 


This unfortunate condition comes 


dignity to dispose of the cases of the poor. 
is no friend of compassion. 


Dignity 
It is poor consolation to 
an indigent, innocent seamstress charged with crime 
that the court which deprives her of her liberty and 
condemns her to sit alone amidst filth and vermin 
waiting for her case to be put on the calendar; is one 
of great dignity. A little more humaneness and less 
power would be better for her. 

The imperative necessity of having our police magis 
trates give the entire day to their duties was insisted 
upon by the Citizens’ Committee of Chicago, ap 
pointed in December, 1903, to ascertain the cause for 
the extraordinary reign of crime then prevailing 
throughout the city. The report of the sub-commit- 
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tee on paroles and pardons calls attention to the 
ordinance of the city of Chicago providing that 
police magistrates shall hold two sessions of court 
daily and shall devote their entire time to the police 
courts and not hold any civil courts. The sub- 
committee says: 

“At one of the large police stations where two 
police magistrates held court each morning, it was 
found that each magistrate as a rule disposed of 
about eighty cases inside of two or two and a half 
hours.” ° 

After lamenting the fact that the police magis- 
trates leave their public duties at the close of the 
morning hour, devoting their afternoons to hearing 
cases in their private courts, the committee says, 
that a trial during the rush hours in some of our 
police courts is usually a farce and sometimes a 
tragedy; that the deplorable conditions are prin- 
cipally due to the insufficient time which is given to 
the consideration of the charges; and that the 
rapidity with which the cases are often disposed of 
makes it a physical impossibility for the police 
magistrates, before deciding, to get any clear concep- 
tion of the circumstances. 

If this important work is to be done and done 
properly there is certainly no room for the enlarged 
jurisdiction of subject matter which tends to make 
this court so majestic that it is now strenuously 
advocated that the judges should be paid $10,000 a 
year because they are of equal dignity with those of 
the Cireuit Court. 

It perhaps ought to be noted parenthetically that 
the new law does provide, very wisely, that no arrest 
shall be made in the first instance for the violation 
of a city ordinance unless there is danger that the 
offender will escape. This was taken from the report 
of the Practice Commission. 

sefore departing from the consideration of the 
provisions of the new law with respect to police 
courts, it will be well to notice a many-times-repeated 
criticism of this measure. The minimum costs in a 
case arising before a judge sitting as a police magis- 
trate under the provisions of this law are not less 
than seven dollars—about three times the amount of 
the costs under the present system. The effect is 
that anyone convicted of a violation of a city ordi- 
hance, no matter how trivial the offense, if pun- 
ished at all must have a judgment rendered against 
him for the costs—in other words, seven dollars. 
There are many good citizens of Chicago who rarely 
get seven dollars together at any one time, over and 
above the demands of landlord and grocer, and if one 
of them should be convicted and could not pay the 
costs, he will have to work the same out at the rate 
of fifty cents a day. In short, the dignity of this 
court is so exalted that two weeks’ imprisonment is 
the smallest punishment it can inflict. It seems a 












great pity that the hurry to secure this legislation 
should have prevented a study of this question. 
There ought to be no system of costs connected with 
the police courts. There is none in New York. 
Questions of justice which arise in these courts 
ought not to be beclouded or befogged by the ambi- 
tion to procure revenue for the city. We ought as 
soon as possible to get rid of the notion, which pro- 
duced this provision of the law, that this class of 
courts must be self-supporting. The city can better 
afford to do without funds derived from such a source 
than to permit the injustice which is inseparably 
connected with it. 

If I may be permitted a further word along this 
line, another feature of the system of police courts in 
the city of New York, in vogue also fa the cities of 
Philadelphia, Baltimore and Providence, is sessions 
on Sunday mornings. It is a part of that wise pub- 
lic policy which says that the citizen shall not be) 
deprived of his liberty an hour longer than is abso- 
lutely necessary. The largest number of arrests is 
made on Saturday night. A crime committed on 
that night is no worse than a crime committed on 
any other night of the week, but in many cases it re- 
sults in an extra day in jail. This provision for 
Sunday sessions is very humane, and it is to be re- 
gretted that it should not have been presented to our 
legislature with the sanction and apparently invin- 
cible prestige of those interested in the Municipal 
Court Bill. 

The Constitutional Amendment permits the Gen- 
eral Assembly to prescribe the practice in the new 
court. The new law provides that the practice of 
this court shall substantially be left to a majority 
of the judges of the court, subject to review and re- 
vision by the Supreme Court. In short, the power 
delegated to the General Assembly it, in turn, has 
assumed to delegate to this court. It will be in- 
teresting to see whether this delegation of delegated 
power is sustained. It is to be hoped that we can 
have as many different kinds of practice in this 
county as possible, and as widely divergent. The ex- 
cuse for this and other practice innovations is openly 
stated to be that Illinois will be given an object les- 
son in judicial procedure so that it will very shortly 
do away with its antiquated practice. And so en- 
ticing is the new procedure to become that suitors 
will desert our local courts, allow them to catch up 
in their work and give relief to the litigants of the 
county who have real and not petty controversies. 
This was avowed as the incidental feature of the 
law, but it has long since lost that character and is 
now advocated as the main purpose. It amounts to 
this: that an experiment on a large scale is to be 
tried for the benefit of the major litigants at the ex- 
pense in money and liberty of the minor. 

A great many of our foreign-born citizens are now 
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accustomed to be represented in the justice courts by 
non-professional friends who are more familiar with 
our language and institutions than they are, and at 
all events very much more familiar with the pro- 
ceedings in the justice court. They act in most 
cases without any reward. These courts have also 
been a school for the law students. The privileges 
of these two classes in the matter of practice before 
these courts ought to be preserved, but in the new 
law they are practically abolished. In the first place 
the tribunal is a court of record and this makes it 
possible for any judge of the court to refuse to recog- 
nize anyone practicing therein except the litigant or 
a lawyer admitted to practice before the Supreme 
Court. Again, one provision of the law is that the 
court may permit interrogatories to be filed which 
must be answered by the defendant under oath; an- 
other permits the examination of the defendant under 
oath before trial; another provides that a bill of 
particulars must be filed; and still another sweeps 
away all the accumulated statutes with reference to 
practice before justices of the peace which are in 
eneral fairly well understood now by the mass of 
the people and provides that the practice of the Cir- 
cuit Court shall prevail in this new tribunal, except 
as otherwise provided in the act, but the act does do 
away with written pleadings in a large number of 
cases. Of course the people generally know nothing 
of the practice in the Circuit Court and a litigant 
will not feel that he can afford to take any chances. 
No matter how small the case, litigants are likely to 
believe that they must employ a lawyer. In many 
cases a poor litigant, knowing that his case is to be 
tried to make a record for a reviewing court, will be 
obliged to employ a lawyer to be sure of sustaining 
his judgment. And a lawyer will be expected to 
charge undoubtedly in accordance with the dignity of 
the court. 
to litigants. 


These provisions are rather discouraging 

It would seem that the court is a con- 
trivance for the benefit of the legal profession, but 
it is nothing to be rejoiced at. Our profession can- 
not be exalted even through the medium of a digni- 
fied court by hardships imposed upon the man with 
the dinner pail and the woman withthe needle. 

A further serious objection to this court is that it 
creates another political machine. The fundamental 
idea put forth by the originators of the Constitu- 
tional Amendment was to do away with so many 
governing bodies, and their very first, and indeed 
their only act under the amendment, has been to 
create another. 
the new court. 


There is no civil service reform in 
It is another body to be guarded 
and watched by the independent voter and the un- 
selfish citizen; a body with its power concentrated 
in one individual, namely, the chief justice or em- 
peror of the court. He has the general superintend- 
ence of the business of the court. He assigns the 


——e 


judges to their duties, condemns his enemies to sit 
in the police courts or in one of the four outlying 
districts, and the judges must obey; he is enjoined 
not to assign the judges to hear the major causes 
unless the minor business is promptly disposed of, 
but he is the judge of this matter; he controls the 
calendars and the disposition thereof. 
given the power of rejecting jurors from the pane 
called to the courts of the other judges. He may 
reasonably be expected with these powers to control 
a majority of the judges, and then he, through this 
majority, has power to determine the number oj 
deputy clerks and bailiffs and to make rules of the 
court which shall override the statutes of Lllinols 
unless the Supreme Court shall, on an ew parte 
statement, veto them. In short, he is the boss of the 
new, powerful and uncontrolled machine and, most 
unfortunately, a judicial machine. In point of 
power we have in our judicial system nothing to com- 


He is even 


pare with this monarch. 
be a man of deep sympathy for the poorer classes, 
unselfish, incorruptible, and, in short, more than 
human, he will be the source of much blessing to our 


Of course, if he happens to 


community, at all events until the constant exercise 
of great power has the same effect upon him which 
it has upon most men. 

I have not the time to discuss all the features of 
this new measure, but sufficient has been said to in 
dicate in general the revolutionary character and the 
aangerous possibilities of this minor court. Per- 
haps it was this realization, among other things, 
which caused Judge Tuley, in the last conversation 
I had with him, to say that he regretted that he had 
ever given his time to the cause represented by the 
Constitutional Amendment. 

In conclusion, it would seem that the law provid- 
ing for a municipal court in Chicago has many glar- 
ing and a few fundamental defects. Some of these 
may be modified by interpretation and eventually by 
amendment. <A practical suggestion for the present 
moment is that every citizen who understands the 
situation should use every reasonable endeavor to se 
cure humane, liberty-loving, intelligent and unselfish 
judges for our new court and a chief justice com 
mitted to the proposition that our police courts 
should be properly administered on broad lines and 
given the first consideration, so that in any event 
this tribunal for the poor man may not become an 
engine for his oppression. 





20: 


The state, and not the Federal court, is held, in 
Illinois C, R. Co. v. Houchins (Ky.) 1 L. R. «A 
(N. 8S.) 375, to be the proper tribunal to determine 
the question of the right to remove to the latter an 
action begun in the former, against a nonresident 





railroad company and its resident employee jointly. 
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Rew Books and Hew Editions. 

The Electoral System of the United States. By J. 
Hampden Dougherty. New York: G. P. Putnam’s 
Sons, 1906. 

As a historical treatise upon the subject of the 
electoral count in the United States, this volume is 
indispensable. It has been prepared by a thorough 
scholar, to embrace not only the history of the elec- 
toral count but a study of the perils that have at- 
tended its operation, an analysis of the several efforts 
by legislation to avert these perils, and a proposed 
remedy by amendment to the Constitution. It por- 
trays the extraordinary results which have followed 
the use of the words in the Constitution of the 
United States, “The votes shall then be counted,” 
after the provision requiring the opening by the 
President of the Senate, in the presence of the Sen- 
ate and the House of Representatives, of the returns 
of the electoral college. What counting means, what 
are votes, who shall do the counting—for upon this 
vitally important point the Constitution itself is 
silent—these are questions which have been the sub- 
ject of many lengthy debates in Congress. 
ments of the Electoral Commissions 


The judg- 
in Florida, 
Louisiana, Oregon, and South Carolina are reviewed 
and the Electoral Commission Law of 1887 is sub- 
jected to searching criticism. There is a concise 
amendments relative to the 
electoral system that have from time to time been 
brought before Congress, and the author closes with 
the presentation of a constitutional remedy. The 
book covers a new field and contains matter of great 
interest upon a subject of vital import. Indeed, few 
more valuable treatises have been written in the last 
decade. 


account of the several 


It ought to exercise a strong influence in 
procuring much-needed amendment of the organic 
law in order that future complications may be 
avoided. 

The District Attorney. By William Sage. 

Little, Brown & Company, 1906. 

Mr. Sage has written several clever novels, but 
none so vital and timely as this. It deals with polit- 
ical and financial life at the present time, in which 
ason of high ideals is arrayed against his father, the 
head of a powerful trust. It would not be at all sur- 
prising if some of the characters were drawn from 


Boston: 


real life, or at least suggested by living personages. 
Indeed, we are told that the district attorney is not 
William Travers Jerome, but a certain Western pros- 
ecutor who has been successful in putting dishonest 
politicians in jail. Old Sam Haverland, the hero’s 
father, is said to have been suggested by a prominent 
financier whose methods are at variance 
with the teachings of the religion which he pro- 
fesses with more or less sincerity. Mr. Sage has con- 
structed a strong plot, which he develops with not a 


business 








little skill. The story is of compelling interest and 
is certain to take a strong hold upon the -reader. 


The Foundations of Legal Liability. 
Street, Northport, L. L.: 
1906. 

The legal profession has been long waiting for just 
such a work as Mr. Street has now given it. Though 
entirely out of the ordinary run of iaw books and 
though it deals with fundamental questions it is in 
no sense a rudimentary one. It is written through- 
out entirely from the standpoint of the student of 
legal history, by a competent scholar, formerly a 
member of the law faculty of Vanderbilt University. 
Moreover, it is based upon first-hand study of the 
original authorities. There are many hundred cita- 
tions of the Year Books and early legal writers and 
these citations represent an amount of careful re- 
search and labor which is rarely put into books, legal 
or other. But it can be said that the ideas pre- 
sented throughout are entirely modern and that no 
subject has been dismissed until the latest words of 
the courts have been weighed and appraised. The 
work, while theoretical in a sense, is also practical. 
It answers the need which every fntelligent lawyer 
feels for a really sound and up-to-date exposition of 
fundamental doctrines. As an original and maturé~ 
work of a very high order, it appeals to every type 
of legal mind, from the active practitioner to the — 
learned professor. It can be said without exags~ 
geration that the lawyer who does not acquaint hime 
self with the ideas here so admirably worked out is 
likely to soon find himself behind contemporary legal 
thought. The work is in three volumes. Vol. 1 
treats of the theory and principles of Tort. Vol. 2 of 
Contract, and Vol. 3 of Actions. 
thousand cases are referred to. 


y Thomas A. 
Edward Thompson Co., 


More than five 
The publishers have 
spared no pains to give the work a proper setting, 
the paper, typography, binding and general make-up 
being alike gratifying. 

The Subconscious. By Joseph 
Houghton, Mifflin & Co., 1906. 
Prof. Jastrow, who, in his work “ Fact and Fable 

in Psychology,” did so much to disarm the common 

forms of occultism of their more pernicious conse- 
quences, has here followed up that remarkable work 
with another equally valuable. In “The Subcon- 
scious” he presents in a form suitable to popular 
comprehension a review of the varieties. of mental 
experiences in which subconscious processes partici- 
pate. 


Jastrow. Boston: 


He first emphasizes the wide rangge of sub- 
conscious activities in the normal every-day life, and 
under this division absent-mindedness, the simple 
dream experiences and dream actions, as wéll as the 
distribution of attention in complex activities and 
the general submerged tone of much of our thinking, 
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feeling and doing, receive illumination by means of 
a large range of illustrations. With similar treat- 
ment the field of the abnormal is invaded, passing in 
review the pertinent experiences of the action of 
drugs, of hypnotic conditions, of trance-states and the 
dissolution of personality in hysterical and allied dis- 
orders. The whole forms a distinctively valuable 
contribution to a phase of descriptive psychology in 
which there is deep interest and concerning which 
much misapprehension prevails. Prof. Jastrow is 
easily the first writer in his chosen field. He illu- 
minates his scholarship with rare judgment and 
sanity, and a fine discrimination which will delight 
the critical reader. 


Foibles of the Bench. By Henry S. Wilcox, of the 
Chicago Bar. Chicago: Legal Literature Co., 
1906. 

This is the first of a proposed series of little vol- 
umes by Mr. Wilcox, designated to point out in a 
racy and entertaining manner the follies and frail- 
ties of judges, lawyers and juries which have come to 
the notice of the author during his many years’ ex- 
perience as a trial lawyer. The author has hit upon 
a happy medium of getting much of the humor of 
practice before the public, which is apt to look upon 
everything legal as dry and uninteresting. Mr. Wil- 
cox very properly does not seek to “get even” or to 
exhibit “personal scars of grievances.” He 
makes plain that his characters are not intended to 
portray any living personages, but are rather com- 
posite. Judge Knowall, Judge Doall, Judge Wasp, 
Judge Fearful, Judge Wabbler, Judge Graft, Judge 
Whiffett and Judge Wind are met not infrequently 
by those who have business with the courts. The 
book is clever, the style entertaining and the humor 
spontaneous. It will serve the double purpose of 
whiling away a few pleasant hours and inculcating 
some wisdom by contrast. 


his 


A Handbook of Corporation Law. 
den Harvey. New York: 
lishing Co., 1906. 

This work is one of practical use in affording a 
ready means of access to the many authorities on the 
important subject of Corporation Law, containing as 
it does, the gist of these authorities, with sugges- 
tions as to where further and fuller information may 
be had. The leading authorities are cited, from the 
times of Lords Hardwicke and Kyd down to the North- 
ern Securities case, as well as the recent decisions of 
the United States Supreme Court in the cases of the 
“Tobacco Trust” and the “Paper Trust” appeals. 
Marginal notes have been entirely eliminated and the 
text compressed within the space of one octave vol- 
ume. The tables of cases contain 663 leading decis- 
ions and references to thirty-eight authoritative 


By Richard Sel- 
The Bleyer Law Pub- 
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text-books. 
references. 


The index includes numerous cross- 


A Summary of Torts. By Frank A. Erwin. Second 
Edition. Revised and Enlarged. New York: 
Leslie J. Tompkins, 1906. 

This is the second edition of Mr. Erwin’s valuable 
little work summarizing the law of Torts. It is 
some seven years since the original work was given 
to the public and in the meantime the law has greatly 
developed making a revision advisable if not neces- 
sary. All the valuable features of the book have 
been retained in the present edition. The classifica- 
tions seem to be accurate, the citations apt and the 
arrangement excellent. The book in its revised and 
enlarged form cannot fail to be more valuable than 
ever. 


A Treatise on the Principles and Practice of the 
Action of Ejectment. By Geo. W. Warvelle, LL. D, 
Chicago: T. H. Flood & Company, 1906. 

The author of this volume has sought to give to 
the profession a thoroughly modern treatise on the 
subject of the Law of Ejectment. As he truly says, 
the action has in recent years been so shorn of its 
fictions that it differs very little in its general fea- 
tures from other actions at law; therefore there no 
longer exists the necessity for those minute specifica- 
tions of the details ef pleading and practice which 
abound in the works of the earlier writers. Hence 
the pleadings have been given only incidental atten- 
tion, no more being attempted than to show their 
general structure and the character of the allega- 
tions. On the other hand, special emphasis has been 
The nature of the evidence 
required to sustain or defeat the action has been 
very fully considered and the different forms of title 
that may be involved have received corresponding 
treatment. The citation, while liberal, does not pro- 
fess to be exhaustive. The work is essentially a 
treatise, not a digest. We have no doubt it will be 
found a practical aid in the solution of many per- 
plexing questions and a valuable contribution to the 
general literature of the subject. 


placed upon the proofs. 


A Digest of the Law of Trademarks and Unfair 
Trade. By Norman F. Hesseltine, of the Suffolk 
(Mass.) Bar. Boston: Little, Brown & Co., 1906. 
It has been the aim of the author of this treatise to 

state concisely the law of trademarks and unfair 

trade, for ready application by the lawyer. The 
author’s belief being that the profession now wants 
the law and cases, not pages of text-book discussion, 
he has given a digest of the cases as the basis for 
the rule preceding, the rule being stated from a study 
of the cases according to the inductive method. The 
digest includes all cases on this subject in the United 
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States courts, the decisions on trademarks of the 
Commissioner of Patents, and the more important 
State and English decisions. The fact is pointed 
out by the author that the subject has within the 
last few years become of such importance in this 
country as to lead to the passage of the act of 1905, 
which affords valuable protection to the proprietors 
of trademarks, and shapes future litigation. The 
work is distinctly valuable, and has been prepared 
with care, with special reference to its availability in 
actual practice. 
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Rotes of Cases. 

(Real Estate Brokers—Right to Commission—Con- 
struction of Contract.)—In Munroe v. Taylor, de- 
cided by the Supreme Judicial Court of Massachu- 
setts in May, 1906 (78 N. E. 106), it was held that 
under a contract empowering a real ‘estate broker to 
sell property for a certain sum, and providing that 
he should have as commission all that he could get 
for the property above the price named, he was 
entitled to commission only in the event of procuring 
the consummation of sale, and not on procuring the 
execution of a contract of sale which was never per- 
formed. The court said in part: 

It is the plaintiff’s contention that having found a 
customer who became bound to buy, his commission 
had been earned, within the rule stated in Fitzpatrick 
176 Mass. 477, 478, 57 N. E. 1000. 
Cadigan v. Crabtree, 179 Mass. 474, 481, 61 N. E. 
R. A. 77, 88 Am. St. Rep. 397; Monk v. 
Parker, 180 Mass. 246, 63 N. E. 793; French v. Me- 
Kay, 181 Mass, 485, 63 N. E. 1068. 

No question of pleading is presented for the de- 
daration, which is on an account annexed, must be 


















y. Gilson, See 
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treated either as a quantum meruit or as a count to 








recover a stated sum due upon the performance of a 
contract in writing, but not under seal, Lovell v. 
Earle, 127 Mass. 546; Bowen v. Proprietors of the 
South Building, 137 Mass. 247, and the case turns 
upon the construction which is to be given to the 
contract. By the language used it is manifest that 
the price at which the property sold was to fix the 
amount of the plaintiff’s commission. It was con- 
templated that an actual sale should be effected and 
that payment to him should be made from the price 
obtained, and it was not an undertaking whereby the 
broker is only to find a purchaser, and, having done 
%, it becomes wholly immaterial so far as earning 
lis commission is concerned, whether the principal 
eepts the bargain or lets the opportunity lapse. 
Neither does it fall within the principles of Cadigan 
\. Crabtree, 186 Mass. 7, 13, 70 N. E. 1033, 66 L. R. 
A. 982, 104 Am. St. Rep. 543, that where the agent, 
vhen at the point of a successful negotiation has his 


































































































effectuates a sale with the proposed purchaser, evi- 
dence is thus furnished from which it can be found 
that the withdrawal of authority was made in bad 
faith, and for the purpose of enabling the principal 
to escape payment of a commission. But here the 
written agreements out of which the plaintiff’s right 
of action arises, either considered separately or to- 
gether, must be construed as meaning that the sale 
was to be completed, and then out of the price any 
surplus beyond the amount stipulated which the de- 
fendant was to receive should be paid to him for his 
services. What the plaintiff really undertook was 
not only to find a purchaser at a fixed price, but to 
effect a sale, which meant a payment of that price, 
and this having been done he would have earned the 
excess, but until the consideration became payable or 
the defendant refused to convey he could not demand 
any remuneration or maintain an action for breach 
of the contract. Walker v. Tirrell, 101 Mass. 257, 3 
Am. Rep. 352. ; 
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LEGAL NOTES. 


Counsel for “Jim” Phillip, an Indian, has ap- 
pealed to the Supreme Court of Washington to ascer- 
tain whether Court Conimissioner Frank Foster of 
Conconully, exceeded his authority in sentencing the 
prisoner to the penitentiary for a year. Phillip is 
not of legal age. He stole a horse belonging to George- 
Waites of Alma, east of Spokane, and sold the animal 
for $25. He was about to leave the county when ar- 
rested by the sheriff. As the Superior Court was 
not in session the Indian was taken before Court 
Commissioner Foster and entered a plea of guilty. 
The point raised by Attorney Smith for the defense 
is a new one in Washington criminal practice and 
the upper tribunal will be asked to pass judgment. 
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Among the Late Decisions. 

A legislative grant to an existing street railway 
company of exemption from taxation for improve- 
ment of the streets occupied by its tracks, not based 
upon any consideration, is held, in Rochester v. 
Rochester R. Co. (N. Y.), 70 L. R. A. 773, to be sub- 
ject to revocation at the pleasure of the legislature. 


A bank guilty of negligence in making a collec- 
tion so that the rights on the paper are lost, is 
held, in Jefferson County Sav. Bank v. Hendrix 
(Ala.) 1 L. R. A. (N. S.) 246, not to be liable for 
the face of the paper, but only for the amount lost 
through the neglect, 


The right of a seller to maintain replevin against 
the purchaser on the ground of special ownership and 
right of possession is sustained in Baker v. McDon- 





wuthority revoked by the principal, who afterwards 


ald (Neb.) 1 L, R. A. (N. S.) 474, where the prop- 
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erty has ‘been set apart and identified, and the title 
vested in the purchaser, whose tender of the bal- 
ance due on the purchase price is insufficient in 
amount owing to fraud or mistake in measurement; 
but the seller cannot maintain such action under the 
claim of absolute ownership, without rescinding the 
contract of sale, and tendering back the amount 
paid. ‘ 


A claim of preference on account of a special trust 
fund held by an insolvent bank is denied in Italian 
Fruit & I. Co. v. Penniman (Md.) 1 L, R. A. (N.S.) 
252, because the only cash assets in the bank at the 
time it closed its doors were the identical currency 
and checks received from depositors on that day. 


A dismissal, without prejudice, of a bastardy pro- 
ceeding before a justice of the peace, is held, in 
Johnson v. Walker (Miss.) 1 L. R. A. (N. 8.) 470, 
not to be a bar to a subsequent proceeding before an- 
other justice upon the same issue, 


The right of an agent, in the absence of objection 
by the principal, to enforce a contract made in his 
own name for an undisclosed principal, is upheld, in 
Shelby v. Burrow (Ark.) 1 L. R. A. (N. 8.) 303, 
notwithstanding that the signature to the contract 
was actually affixed by a sub-agent. 


Probate fees based on the value of the estate are 
held in State ex rel. Nettleton v. Case (Wash.) 1 


L. R. A. (N. 8.) 152, unconstitutional. 


The validity of legislative appropriation of money 
to pay the expense of attendance by the whole body 
of the Pennsylvania legislature on an excursion to 
New York to attend the dedication of the Grant mon- 
ument is upheld in Russ v. Com. (Pa.) 1 L. R. A. 
(N. 8.) 409. 


An overhead bridge crossing of a highway is held, 
in Johnson v. Southern P. R. Co. (Cal.), 1 L. R. A. 
(N. 8.) 307, to be within a statute requiring signals 
to be given when a train approaches a place where 
the railroad crosses a highway. 


Notice of the failure of a machine to work is held, 
in First Nat. Bank v. Dutcher (Iowa) 1 L. R. A. 
(N. 8.) 142, to be waived by the continued efforts of 
the seller’s agent to make the machine work after 
the expiration of the time limited for the notice. 


The taxibility of an easement acquired by laying 
pipes in a street under a franchise is upheld in Con- 
solidate Gas Co, v. Baltimore (Md.) 1 L. R. A. (N. 
8.) 263, on the ground that the easement is prop- 
erty distinct from the franchise. 


Attestation of a will in another room, out of 
range of the testator’s vision is held, in Calkins v. 
Calkins (Ill.), 1 L. R. A. (N. S.) 393, not to be 
within a statutory requirement that it shall be in 





his presence; and the defect is not cured by the sub- 
sequent acknowledgment by the witness, or ratifica- 
tion and approval by the testator. 


A guaranty of payment for property shipped is 
held, in Hughes v. Peper Tobacco Warehouse Co. 
(N. C.) 1 L. R. A. (N. S.)' 305, not to be effected 
by a warehouseman’s reply to a letter requesting in- 
formation about a broker, that he considered him re- 
liable—especially as all shipments would come to the 
warehouse, and payment “would be made by us to 
you for all sales.” 





3 Os 
The Humorous Side of the Law. 

When Chief Justice Chase, a man of great abilities 
and marked characteristics, was presiding in one of 
the country courts of Vermont, an appeal case came 
up before him so small and contemptible in its origin 
that he ordered it stricken from the docket. The 
case was where a turkey had trespassed upon the gar- 
den of a neighbor and got shot for its depredations. 
The owner brought suit to recover damages, and fail- 
ing before the justice, had appealed the tase. Judge 
Chase was angry, and when he ordered the case 
stricken from the docket said: 

“The lawyer who consented to appeal this case 
ought to be thrown from the window of the court 
room. Why didn’t he have the case referred to some 
of the honest neighbors for settlement?” 

* Because, your honor,” retorted the attorney, get- 
ting hot under the collar, “it was our intention not 
to let honest people have anything to do with it.” 

True, this was a neat retort, but it cost the lawyer 
just an even $50 for contempt of court. 


An attorney who used to be prominent in Boston, 
while appearing on one occasion for a client in a 
Cambridge police court indulged in some rather 
tart remarks as to the magistrate’s rulings. The 
magistrate warned him sternly that he would find 
himself committed for contempt unless he was more 
careful. “T'll bet your honor five dollars, and put 
up the money,” said the attorney, “that if you try 
to commit me for contempt, you can’t make out the 
papers correctly in three weeks.” 


Patrick Murphy, while passing down Tremont 
street, was hit on the head by a brick which fell from 
a building in process of construction. 

One of the first things he did after being taken 
home and put to bed was to send for a lawyer. 

A few days later he received word to call as his 
lawyer had settled the case. 

He called and received five chisp new $100 bills. 

“ How much did you get?” he asked. 

Two thousand dollars,” answered the lawyer. 

“ Two thousand, and you give me $500? Say, who 

g-t hit by that brick, you or me?”—Boston Herald. 





